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Governor James Rolph, Jr. delivers his inaugural address on the
west steps of the State Capitol, January 6, 1931.
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Chapter Il

Elections

Right of Suffrage

In 1972, the people adopted a consgtitutional amendment substantially
revising Californias voting qualifications. The new Article Il reflected
changes brought about by federal legislation and court decisions. The
provisions of this article regulate the right of the people of this state to vote
in federa, state, and local elections.t

It provides that any citizen who is 18 years of age and a resident of
Cdiforniais entitled to vote.2 The power to define residence and to provide
for registration and free elections resides in the Legidature.3

Furthermore, the Constitution provides that no person who is mentally
incompetent or imprisoned or on parole for the conviction of a felony is
qualified to vote in California.# The voter’s right to cast his or her vote in
secrecy is also guaranteed by the California Constitution.s

The language formerly contained in the Constitution and the statutes
pertaining to suffrage was, perhaps, the most misleading and confusing area
in California law as many of the requirements contained therein had been
stricken by the courts as being unconstitutional .

For example, the prerequisite that a person be able to read the Constitution
in the English language was declared to be aviolation of the equal protection
clause of Amendment XIV, U.S. Constitution, and the voter, if otherwise
eligible, need only be literate in another language and have access to sources
of political information published in that language.® The Federal Voting
Rights Act of 1970 also declared that literacy tests required before voting
were unconstitutional .”

Likewise, the residency requirements for state elections of one year in the
state, 90 days in the county, and 54 days in the precinct prior to the election,
and the 54-day residency requirement in the state for presidential and vice
presidential elections have also been declared unconstitutional as being in
violation of the equal protection clause and as an infringement on a person’s
congtitutional right to travel .8

However, until the adoption of the current Article Il and the enactment of
conforming statutes these provisions remained in the text of our Constitution
and statutory law.

In summation, the courts have concluded that any durational residency
reguirement exceeding 30 days is unconstitutional unless the state can show
that such an imposition is not merely an administrative convenience but an
administrative necessity which promotes a compelling state interest. The
courts have consistently stricken residency requirements exceeding 30 days.

1 Constitution, Article I1, Sections 2—4.

2 Constitution, Article 11, Section 2. Eighteen years of age is also the federal requirement, United States Constitution, Amendment XX V1.

3 Constitution, Article I1, Section 3.

4 Constitution, Article |1, Section 4. In Californiaa‘“felony’” is acrime which is punishable with death or by imprisonment in a state prison.
Penal Code, Section 17.

5 Constitution, Article 11, Section 7.

8 Castro v. Sate of California, 2 Cal. 3d 223.

742 U.SC.A. 1973aa. This section was held to be constitutional by the United States Supreme Court, Oregon v. Mitchell, 400 U.S. 112.

842 U.S.C.A. 1973aa-1; Dunn v. Blumstein, 405 U.S. 330; Keene v. Mihaly, 11 Cal. App. 3d 1037; Young v. Gnoss, 7 Cal. 3d 18.
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The Cdifornia statutory provisions are now in conformity with these
decisions. Until 2001, aperson could register at any time up to and including
the 29th day prior to the election. Dueto new legidation, effective January 1,
2001, citizens may now register as late as 15 days prior to the election.® A
new resident who meets the requirements of Article 11, Section 2 of the
Cdlifornia Constitution, except the residency requirements, may vote for the
president and vice president if he or she registersto vote up to and including
the eighth day prior to the election.1°

The Legislature has also made provision for the casting of absentee ballots
by registered voters who do not wish to cast their ballots at the polling place
or who expect to be absent from their precincts or who are unable to vote
because of disability on the day on which the election is held.* Any
registered voter may choose to cast an absentee ballot.12 Additionally, an
absentee voter who, because of illness or disability, is unable to return his or
her ballot by mail or in person may designate an immediate relative to deliver
the ballot to an elections official .13

The voter must apply to the county clerk or other proper official for an
absentee ballot. The application must be made not more than 28 nor less than
eight days prior to the election. However, any ballots received prior to the
29th day shall be kept and processed during the application period. Ballots
must be received by the clerk from whom they were obtained by the time the
polls close on election day.14

On election day after the polls are closed, the number of ballots cast are
counted and compared with the total number of voters who have signed the
precinct roster. The number of votes for and against each candidate and
proposition are then tabulated or they are forwarded to a central counting
center for tabulation. The count is open to the public and when once begun
must be carried on continuously until its completion. The results of the count
are posted outside the polling place or counting center. No information
regarding the results of the election may be disclosed until after the polls
have closed. When the count has been completed the ballots and copies of the
tally sheets are forwarded to the county clerk.15

The Legidature has provided for different methods of voting and
tabulating the results including the use of voting machines, punch cards and
computers.t® The most notable use of the mechanical voting machine has
occurred in the City and County of San Francisco which has utilized this
method of voting since the early part of the 20th century.

Primary and General Elections

California holds primary and general elections to choose most of its state
officeholders. The law regulates the direct nomination of candidates for

9 Elections Code, Sections 2107, 2035, 13300, 13306. AB 1094, 1999-2000 Regular Session.
10 Flections Code, Sections 332, 3400.
1 Elections Code, Sections 3000-3023. Elections Code, Section 3005 permits voters|living in aprecinct which contains 250 or less registered
voters and which contains no polling place to cast their votes by absentee ballot.
12 Flections Code, Section 3003.
13 Elections Code, Section 3017.
14 Elections Code, Sections 3001, 3020.
15 Elections Code, Sections 15050-15202. See also 47 Op. Att'y Gen. 167.
16 Elections Code, Sections 315, 344, 345, 358, 19004-19213.
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public office by electors, political parties, or organizations of electors
without conventions at the primary election and prescribes the conditions to
be complied with by electors, political parties, or organizations of electorsin
order to participate in any such primary.t?

Party Qualification and Disqualification

Only officially qualified political parties may participate in primary and
general elections. There are two ways a proposed political party may qualify
asan official party in the state: by registering votersin the new party’s name,
or by gathering signatures via petition. The law prescribes that if a proposed
party chooses the first option, it must achieve a statewide registration with
that party’s name equaling at least 1% of the total votes cast at the preceding
gubernatorial election (e.g., 86,177 registrations for the 2000 and 2002
general elections). Qualifying by petition, on the other hand, requires
signatures by voters equal in number to at least 10% of the total votes cast in
the preceding gubernatorial election (e.g., 861,765 signatures for the 2000
and 2002 genera elections).18

If a party can no longer garner at least 2% of the votes cast statewide for
any one of its candidates running for any office in the last gubernatoria
eection, it can be deemed disqualified. Both the Reform Party and the Peace
and Freedom Party were disqualified in 1999 because they did not meet this
vote threshold in the 1998 election. Both parties then notified the Secretary
of State that they intended to re-qualify based upon the number of registered
voters. As this book went to print, only the Reform Party had managed to re-
qualify; the Peace and Freedom Party was launching a voter registration
drive to regain its officia status.1®

At present, there are seven officially qualified political parties in
Cdifornia: the American Independent; the Demoacratic; the Green; the
Libertarian; the Natural Law; the Reform; and the Republican. Of these
seven parties, two (Natural Law Party and Reform Party) gained qualified
status in late 1995. The Green Party qualified in 1992, whereas the
Libertarian Party achieved qualified status in 1980.20

The Green Party elected its first member to the Legislature in a special
election held March 30, 1999. Audie Bock of Alameda County was el ected to
the Assembly as a Green Party candidate, but later changed her party
affiliation to Independent.

Closed Primaries (1960-1996)

The purpose of the direct primary isto nominate party candidates who will
run for office at the ensuing general election. Until Proposition 198 was
adopted by the votersin March 1996, Caiforniaheld ““ closed’” primaries. In
these elections, only party members could participate in the election of their

17 see generally, Elections Code.

18 For more specific information on political party qualification process, see Elections Code, Sections 5000-5200.

19 Elections Code, Section 5100(a). In the November 1998 election, the Peace and Freedom candidate that got closest to the 2% threshold
received 1.85% of the vote for State Treasurer. The Reform Party’s best showing was in the race for State Controller, where the Reform
candidate received only 1.26% of the vote.

20 Sixteen parties have qualified for primaries since the beginning of the modern primary election process in 1910. The Democratic and
Republican Parties have participated in state primary elections since 1910, whereas the American Independent and Peace and Freedom
Parties qualified in 1968. “ 1996 Elections Calendar,” Secretary of State, Sacramento, p. 2.
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own party’s candidates in the primary (e.g., only registered Democrats could
vote for Democratic candidates running in a primary election). Separate
ballots were printed for each party so as to facilitate the closed primary
process. Once a primary election had determined which candidates would
run in the general election, voters from all parties could *‘ cross party lines”’
to vote for any candidate appearing on the general election ballot.

Open Primaries (1996-2000) (Declared Unconstitutional)

In 1996, California voters passed Proposition 198, instituting the open
primary. The open primary system allows all voters, regardless of palitical
affiliation, to vote for any candidate running in the primary. For example, a
Green Party member could vote for the Democratic candidate if the voter
wished to, or for any other candidate listed on the ballot. Unlike the previous
years of closed primaries, when multiple ballots were printed (one for each
party), the open primary ballot showed all the candidates' names. The ballots
contained arandom listing of the candidates; they were not grouped by party
affiliation. The candidate from each party who received the most votes
became that party’s nominee at the upcoming general election. However, the
election of political party officers, such as a member of a party’s central
committee, were still only open to members of that political party.

Political parties chalenged the legality of the proposition, but lost the
initial court battles in 1997.2t California held open primaries in 1998 and
2000. However, in June 2000, the U.S. Supreme Court overruled lower court
rulings on California's open primary system. In its 7-2 decision, the Court
held that * California’s blanket primary violates a political party’s First
Amendment right of association.””22 By allowing non-party members to
participate in another party’s nomination process, the political parties were
forced to associate with those who did not share their beliefs.

California’s Modified Closed Primary (effective January 1, 2001)

In response to the Supreme Court’s nullification of California’'s open
primary, Senate Bill 28 was adopted in 2000, instituting a *“ modified closed
primary.” Thisnew systemisliketheold *“closed primary” process, with one
exception: persons registered as *‘ decline to state’” may vote in any party’s
primary if the party rules allow for it. As of February 2000, over 2 million
Californians (13.9% of voters) were registered as *‘ decline to state.”

Crossfiling System (1910-1960)

It should be noted that from 1910 to 1960, the primary system allowed
candidates to ‘““crossfile.” This process gave a person the opportunity to file
for candidacy in their own party’s primary as well asfiling in another party’s
primary. For example, aRepublican’s name could appear on both Democratic
and Republican primary ballots and therefore secure both party’'s
nominationsfor the general el ection. In the upcoming election, this crossfiled
candidate who had won both party’s primaries would therefore run
unopposed, virtually guaranteeing his or her election. Candidates with high

name recognition, particularly incumbents, had substantial advantages under
21 proposition 198 District Court decision: 984 F. Supp. 1288, 1298-1299 (1997); Ninth Circuit decision: 169 F. 3d 646 (1999); U.S. Supreme

Court certiorari: 528 U.S. 1133 (2000).
2 California Democratic Party v. Jones, No. 99-401, argued April 24, 2000, decided June 26, 2000.
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the crossfiling system. Since the candidates' true political party affiliation
was not indicated on the primary ballot, a voter could easily vote for the
opposite party’s candidate (based on hame recognition) without realizing it.
However, a candidate could not appear on the general election ballot if he or
she won the other party’s primary, but failed to win his or her own party’s
nomination.z3

Presidential Primaries

Like the direct open primary, a presidential primary is aso held to
nominate candidates who will run for office in the general eection. In a
presidential primary, the voters decide the number of votes their party’s
nominee or nominees receive from California at the national convention
which selects the party’s candidate for the office of the President of the
United States. The presidential primary is a modified *‘closed” system in
California. The direct primary and presidential primaries are consolidated to
maximize voter turnout and provide for a more efficient electoral system.
Initiatives also often appear on primary ballots, therefore making primary
elections more than just a simple party nomination process but, instead,
substantial policy-oriented elections.

Primary electionsin Californiaare now held the first Tuesday in March of
even-numbered years. In the past, the direct primary election was held on the
first Tuesday after the first Monday in June (e.g., June 2, 1998).24 However,
in an effort to increase California’s influence in presidential politics and to
increase voter participation, legislation was enacted in 1993 to temporarily
move California’s presidential primary from June to March 26, 1996.25
Interestingly, many other states soon followed suit and moved-up their
primaries as well, thereby diminishing the impact of California’s earlier
election.

The experimental March primary date was set to return to the original June
date after the 1996 election cycle. However, supporters of the early
Cdlifornia primary argued that the Legislature should move all future
primary electionsto an even earlier date. Asaresult, in 1998, legislation was
signed to permanently move California primaries to the first Tuesday in
March.26 Several western states followed suit in an attempt to maximize the
impact of the West Coast in presidential politics. The March 7, 2000
presidential primary indeed made California a decisive battleground in the
race for the White House.

The genera dectionisheldinthe even-numbered year on the first Tuesday
after the first Monday in November (e.g., November 7, 2000).27

Special Elections

The Constitution gives the Governor the authority to call a specia
statewide election for initiative and referendum measures.28 The Governor

23 See also p. 28, footnote 33.

24 Elections Code, Sections 316, 340, 1001, 1201.

25 gatutes of 1993, Chapter 828.

26 atutes of 1998, Chapter 913. (Senate Bill 1999, 1997-98 Regular Session).
27 Elections Code, Sections 324, 1200.

28 Congtitution, Article 11, Section 8(c), 9(c).
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must call a specia election if a vacancy should occur in the office of either
Assembly Member, State Senator or in California's delegation in the House
of Representatives or the United States Senate.2® A specia primary election
follows the Governor’s proclamation and all of the candidates, regardless of
political affiliation, are listed on asingle ballot. If any one candidate receives
amajority of all the votes cast at this special primary election, he or she shall
be elected and no additional special election shall be called. In the event that
no one receives a mgjority of al votes cast, the candidate of each qualified
political party who receives the most votes cast for the candidates of that
party is placed on the ballot as the candidate of that party at the ensuing
special general election.30

Partisan and Nonpartisan Offices

In California there are two classes of offices to which candidates are
elected—partisan and nonpartisan. Partisan offices are offices for which a
political party may nominate a candidate. Nonpartisan offices are offices for
which no political party may nominate a candidate.3! A constitutional
amendment was adopted by the people in 1986 which prohibits any political
party or party central committee from endorsing, supporting, or opposing a
candidate for a nonpartisan office (Article 2, Section 6(b)). This provision,
however, was recently declared to be in violation of the federal constitution
and was permanently prohibited from being enforced.32 The Governor,
Lieutenant Governor, Secretary of State, State Treasurer, Attorney General,
Controller, Insurance Commissioner, and United States Senators are partisan
officers elected by a vote of the electors of the entire state. Assembly
Members, State Senators, Representatives in the United States Congress, and
Members of the State Board of Equalization are also partisan officers, but
they are elected by the voters in the districts they represent.

Candidates for partisan offices are nominated by the voters at the open
primary election in June and elected or defeated by all the qualified voters at
the general election in November.

As previoudly stated, for many years, California allowed a candidate for
public office to seek the nomination of another party or partiesin addition to
hisor her own party nomination at the primary election.33 This procedure was
known as *‘ crossfiling.” A candidate who won both major party nominations
was practically assured of being elected at the general election in November
as his or her name would be the only one to appear on the general election
ballot.

The candidate who won his or her own party’s nomination, but failed to
win the nomination of the other party, had a runoff with the other party’s
nominee at the general election. However, a candidate who failed to win his

2 United States Constitution, Article I, Section 4; Constitution, Article 1V, Section 2(d); Elections Code, Sections 2650, 2651. For filling a
vacancy by appointment for the office of U.S. Senator from California, see Elections Code, Section 25001 and 44 Op. Att'y Gen. 30.

30 Elections Code, Sections 10702-10706.

31 Elections Code, Sections 334, 337, 338.

32 California Democratic Party v. Lungren, 919 F.Supp. 1397 (N.D. Cal. 1996).

33 Satutes of 1913, Chapter 690. See also Statutes of 1939, Chapter 26. *“The primary election of 1913 (Stats. 1913, pp. 1379, 1389)
specifically provided that a person could become the candidate of more than one political party for the same office. This provision was
held constitutional (Hart v. Jordan, 168 Cal. 32). Although this provision was not retained when the Elections Code was adopted, it
remains the rule (Shaffer v. Jordan, 213 F. 2d 393).”” Jones v. McCollister, 159 Cal. App. 2d 708.
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or her own party’s nomination could not be the nominee of any other party in
the November election, even though he or she may have received the most
votes for the other party’s nomination.34

The 1959 session of the L egislature enacted a new section which precluded
a candidate for partisan office from crossfiling. Though a candidate for
partisan office may no longer crossfile, there is nothing in the law which
precludes the candidate who receives the nomination of his or her declared
party and the nomination of another political party by write-in votes from
being the candidate of both parties, provided that his or her write-in votes are
also equal to 1 percent of all votes cast for that office at the last preceding
general election.3s

The Justices of the Supreme Court and the Superintendent of Public
Instruction are nonpartisan officers elected by the voters of the entire state.
Justices of the appellate courts and judges of the superior courts are
nonpartisan officers elected by the voters of the districtsin which they serve.

Any candidate for a judicial, school, county, municipal, or other
nonpartisan office, who at a primary election receives amgjority of al votes
cast for candidates for the office, shall be elected to that office 3¢ and that
office does not appear on the general election ballot.37

If no candidate receives a mgjority of the total votes cast for a nonpartisan
office in the primary election, the names of the two candidates receiving the
highest number of votes will appear on the genera election ballot.38

In the event two or more candidates are to be el ected to a given nonpartisan
office, and agreater number of candidates receive amajority than the number
to be elected, the candidates, equal in number to the offices to befilled, who
have received the highest votes of those securing a majority, shall be
elected.®®

The Elections Code aso provides for situations where numerous
candidates are running for numerous nonpartisan offices in a primary (e.g.,
five persons running for three school board seats), which may cause some of
the offices to be filled immediately, and others to be filled at the genera
election (*‘runoff”’):

“If no candidate has been elected to a nonpartisan office. . . or if
the number of candidates elected at the primary election is less
than the total number to be elected to that office, then candidates
for that office at the ensuing election shall be those candidates not
elected at the primary who received the next higher number of
votes cast for nomination to that office, equal in number to twice

34 Elections Code, Section 2742, repealed by Satutes of 1959, Chapter 284; reenacted by Chapter 31 of the Statutes of the First Extraordinary
Session of 1960; and renumbered and reenacted as Elections Code, Section 6611 by Statutes of 1961, Chapter 23; repealed. Statutes of
1976, Chapter 1191. In the direct primary election of August 1918, James Rolph, Jr., a Republican lost his own party’s nomination but
won the Democratic Party nomination, defeating Democrat Francis J. Heney by more than 14,000 votes. However, because he had not
won his own party nomination, he was not permitted to run as the Democratic candidate at the general election in 1918. See Heney v.
Jordan, 179 Cal. 24, 27-29.

35 Elections Code, Section 8605. See also 35 Op. Att'y Gen. 206; 59 Op. Att'y Gen. 414.

% Elections Code, Sections 334, 8140.

37 Elections Code, Section 8140.

38 Elections Code, Sections 8141, 8142. See also 20 Op. Att'y. Gen. 53.

39 Elections Code, Section 8140.



30 CALIFORNIA’S LEGISLATURE

the number remaining to be elected to that office, or less, if the
total number of candidates not elected is less.”’ 40

For example, if there were three nonpartisan offices to be filled and there
were six candidates for these offices, and if only one of the candidates
received a majority of the votes cast at the primary election, the other two
offices would remain vacant and the four candidates who received the next
highest vote but did not attain a magjority would become candidates at the
ensuing election. On the other hand, if there were only four candidates
running for three nonpartisan offices and only one candidate received a
majority of the votes cast, the other three would become candidates for the
remaining two offices at the ensuing election.

Campaign Financing and the Fair Political
Practices Commission

The Political Reform Act was enacted by over 70 percent of the votersin
the June 1974 statewide primary election. It established the Fair Political
Practices Commission (FPPC) to administer and enforce its provisions. The
Act’s main purpose isto provide public disclosure of the financial influences
directed at state and local public officials, including the disclosure of money
raised and spent in election campaigns and money spent by public and
private interests to lobby the State Legidature and state administrative
agencies.4t

Under the Act, candidates, elected officials, and political committees must
file reports at specified times each year disclosing sources of campaign
contributions they receive and payments they make in connection with
election activities. Lobbyists and their clients also must file reports showing
payments received and made to influence governmental decisionmaking at
the state level. Included in their disclosure requirements are any gifts, such as
meals and entertainment, they provide to state elected and administrative
officials. Public officials at al levels of state and local government are
subject to gift limits and must file annual reports disclosing certain personal
financial interests (business and real property holdings, sources of outside
income and gifts) so that conflicts of interest may be avoided. They also are
disqualified from making or participating in governmental decisions when
their personal financial interests may be materially affected.

The FPPC interprets and administers the Act through opinions and
regulations, and imposes fines and penalties when violations occur. The
FPPC, the Secretary of State and various local entities receive disclosure
reports filed under the Act. The Attorney General and local district attorneys
also may enforce violations of the Act.

Since 1974, severa initiative measures have gone before votersin attempts
to add contribution limits and in some cases expenditure limitsto the Act. In
1996, voters passed Proposition 208, which was ruled unconstitutional by the
U.S. District Court in January 1998. That decision was appealed to the Ninth

“0 Elections Code, Sections 8141, 8142.
1 See Government Code, Sections 86100-86118, 87000 et seq.
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Circuit U.S. Court of Appeal, which returned the case to the District Court for
further proceedings, scheduled to commence in July 2000.42

The Electoral College and Choosing the President

The United States employs a presidential el ection procedure known as the
Electoral College. This body consists of 538 persons,*3 appointed by various
methods in each state. These individual electors, grouped by state, meet in
their respective state capitols after the general election to vote for a
presidential and vice presidential candidate. A candidate for the presidency
must receive the magjority of electoral votes (270) to become President of the
United States. Currently, most states follow a “winner takes al’ process
whereby the winner of the state’'s popular vote is entitled to receive al the
state’'s el ectoral votes (e.g., the popular vote winner in Californiareceives 54
electoral votes).

The number of electors each state is entitled to is determined by the
number of representativesthe state hasin the U.S. Congress. Since California
has 52 members in the House of Representatives and two U.S. Senators, the
state has 54 electoral votes. No state may have less than three electoral votes
because each state is entitled to at least one Member of Congress and two
U.S. Senators. (Each state has its own system of appointing presidential
electors; California’s process is outlined at the end of this section).

This process of choosing the chief executive has existed since the adoption
of the U.S. Constitution in 1787. Although the Electoral College has usually
served as a ‘‘ceremonia’ function in the 20th century, this somewhat
convoluted system has actually impacted elections in the past.

History of the Electoral College

A brief description of how the electoral college cameinto existence and the
manner of selecting the President may provide the reader a cursory view of
the procedure followed in electing the chief executive.

The Constitutional Convention of 1787, after prolonged debate, finally
reached a compromise in the method to be used in selecting the President of
the United States. The manner of this selection has not been materially
changed since the adoption of the original proposal by the convention.

It was generally agreed that the President should be elected rather than
appointed. The dispute at the convention arose whether the President should
be elected by a vote of the people, the Congress, by the state legislatures, or
be chosen by electors. The resolution of this problem found its way into
Article Il of the Federal Constitution which provides that each state shall
appoint, in such manner as the Legislature may direct, a number of electors,
equal to the whole number of Senators and Representativesto which the state
may be entitled in the Congress;*4 but no Senator or Representative, or

“2 California Prolife Council Political Action Committee v. Scully (E.D. Cal. 1998).

%3 The total number of electors in the Electoral College is determined by the total number of federal legislators. Although there are 435
Members of Congressand 100 U.S. Senators (for atotal of 535 presidential electors) the 23rd Amendment to the U.S. Constitution grants
the District of Columbia 3 presidential electors, therefore bringing the total to 538 electors.

4 United States Constitution, Amendment XXI11. This amendment provides Washington, D.C., with presidential and vice presidential
electors equal to what they would be entitled to if they were a state, but in no event shall they have more than the |east populous state.
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person holding an office of trust or profit under the United States, shall be
appointed an elector. These electors would then meet and vote for *“two
persons.” This ambiguous language resulted in the famous tie vote for the
presidency between Thomas Jefferson and Aaron Burr (each received 73
votes), and Jefferson was subsequently elected by the House of
Representatives. As a result, the 12th Amendment to the United States
Constitution was ratified in 1804. This amendment reads in part as follows:

“The electors shall meet in their respective States and vote by ballot for
President and Vice President, one of whom, at least, shall not be an inhabitant
of the same State with themselves; they shall namein their ballots the person
voted for as President, and in distinct ballots the person voted for as Vice
President, and they shall make distinct lists of all persons voted for as
President, and of all persons voted for as Vice President, and of the number
of votes for each, which lists they shall sign and certify, and transmit sealed
to the seat of the government of the United States, directed to the President
of the Senate;—The President of the Senate shall, in the presence of the
Senate and House of Representatives, open al the certificates and the votes
shall then be counted;—The person having the greatest number of votes for
President, shall be the President, if such number be a majority of the whole
number of electors appointed; and if no person have such magjority, then from
the persons having the highest numbers not exceeding three on the list of
those voted for as President, the House of Representatives shall choose
immediately, by ballot, the President. But in choosing the President, the votes
shall be taken by States, the representation from each State having one vote;
a quorum for this purpose shall consist of a member or members from two-
thirds of the States, and a mgjority of all the States shall be necessary to a
choice * * * .

This method of electing the President and Vice President has been highly
controversia over the years and more than 100 attempts have been made in
Congress to alter or abolish the system. The magjor complaint is that it is
possible for a candidate to receive a greater number of votes than his or her
opponent, but fail to win the requisite number of electoral votes. Thus, it is
possible for the candidate receiving a lesser number of popular votes to be
elected President or Vice President.

For example, in 1876, Samuel J. Tilden received 4,284,757 votes and 184
electoral votes, as opposed to Rutherford B. Hayes, who received 4,033,950
votes but 185 electora votes. Mr. Hayes was elected President. In 1888,
Benjamin Harrison received 5,444,337 votes and 233 electoral votes, Grover
Cleveland received 5,540,050 votes, but only 168 electoral votes. Harrison
was elected President. This problem can be compounded if the House of
Representatives elects the President. In the presidential election of 1824,
Andrew Jackson received aplurality of the popular and electoral votes, but in
neither case did he receive an absolute majority. At that time there were 24
states represented in the Congress and, therefore, 13 votes were required to
elect the President. If the Congressional delegations followed the choice of
the electors in their states, Jackson would have received 11 votes;, John



CALIFORNIA’S LEGISLATURE 33

Quincy Adams, 7; William H. Crawford, 3; and Henry Clay, 3. However, Mr.
Adams received 13 votes, and was €lected President of the United States. It
is evident that several delegations had not followed the wishes of their
constituents. Mr. Clay was shortly thereafter appointed the Secretary of
State. 4>

Despite al of the objections that have been raised to this system, it is till
the method we use to elect our President and Vice President.

California’s Electoral College Process

The selection process for presidential electors varies from state to state,
and from party to party. In California, the electors are chosen by each
political party to form a**dlate’” of presidentia electors. The designation of
each party’s date of electors must be filed with the Secretary of State prior to
October 1 preceding the election.*6

Each political party has its own method for selecting its electors. The
Democratic Party allows each Democratic Congressional nominee and each
U.S. Senatorial nominee to appoint a person as a Democratic elector. If there
is no party nominee for a particular district, the State Party designates a
presidential elector for that respective district.4”

The Republican Party appoints its date of electors in a different manner.
Each Republican Party nomineefor statewide office (i.e., Governor, Attorney
General, etc) serves as a presidential elector. Also, the most recent
Republican nominees for the U.S. Senate, the two Republican state
legidative leaders, and other designated Republican Party leaders also serve
as electors. The Chair of the Republican Central Committee fills any
vacancies.*®

The Electoral College never meets as a whole body per se. However, the
eectors of individual states do meet in their respective state capitols a few
weeks after the popular general election to cast their votes for President and
Vice President. The general election determines which party’s date of
electors will travel to Sacramento to exercise their lawful duties. The
presidential candidate receiving the most popular votes on election day is
entitled to al 54 of California's electora votes. In effect, when citizens cast
their votes on election day, they are actually voting for the candidate’s date
of presidential electors. Subsequently, on the first Monday after the second
Wednesday in December, the winning slate of electors convene at 2 p.m. in
the State Capitol to cast votes for President and Vice President. The result of
the vote is then transmitted to the President of the U.S. Senate.#®

In January, the President of the Senate (the Vice President of the United
States) presides over ajoint session of Congress to tally the sealed electoral
college votes of al 50 states and the District of Columbia. The candidates

45 Register of Debates in Congress, Vol. |, February 9, 1825, pp. 526-527. See also Augustus C. Buell, History of Andrew Jackson, Vol. 1,
Charles Scribner’s Son, New York, 1904, pp. 172-175.

“6 Elections Code, Sections 7100, 7300.

47 Elections Code, Sections 7050, 7100.

“8 Elections Code, Sections 7250, 7300.

“9 Elections Code, Sections 6900-6909.
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receiving the requisite 270 electora votes are then announced as the
President-elect and Vice President-elect.50

As mentioned previously, if no candidate receives a mgjority of electoral
votes, it isthe duty of the House of Representatives to elect the President and
Vice President. Each stat€'s congressional delegation is entitled to only one
vote, and the candidates receiving amajority (26 out of 50 states) become the
next President and Vice President.5t

Recall Elections 52

The Constitution provides that every elective public officer of the State of
Cdlifornia may be removed from office at any time, even immediately upon
assuming such office, by the electors entitled to vote for a successor of such
incumbent. This procedure is known as the recall.53

To recall an incumbent state officer elected at a statewide election (e.g.,
Governor, Lieutenant Governor, Controller, Treasurer, Secretary of State,
Attorney General, Superintendent of Public Instruction, Insurance
Commissioner, and Supreme Court Justices) a petition signed by qualified
votersequal to at least 12 percent of the entire vote cast at thelast election for
al candidates for the office in question is required. The petition must be
circulated in not less than five counties and must be signed by qualified
electorsin each of these counties equal in number to not less than 1 percent
of the votes cast in each of the counties for that office at the last election.>4

To recall an incumbent state officer elected in apolitical subdivision of the
state (e.g., Assembly Members, State Senators, justices of the appellate
courts, and members of the State Board of Equalization) a petition signed by
qualified voters entitled to vote for a successor to the incumbent equal in
number to at least 20 percent of the entire vote cast at the last election for all
candidates for that office is required.s

Prior to initiating arecall petition against a state officer, the proponents of
the recall must publish a notice of intention to circulate such petition; serve
the notice upon the officer sought to be recalled; and, file acopy of the notice
and proof of service on the officer to be recalled with the Secretary of State.56

The notice of intention must include a statement of the grounds upon
which therecall isbeing sought.>” This statement, along with arejoinder filed
by the officer against whom the recall isbeing sought, appears on the petition
for the information of the voters. Should the officer faill to answer, a
statement to that effect shall appear on the petition.s8

%0 United States Constitution, Article |1, Section 1.

51 United States Contitution, Article I1, Section 1.

52 Congtitution, Article |1, Sections 13-19. These sections provide the basis for the procedure to recall elective state officials. The provisions
for the recall of county and city officias differ slightly from the provisions governing the recall of state officials. See Elections Code,
Division 16, Ch. 1-4.

53 Members of the Congress of the United States from California are not subject to the recall provisions of Article I1. ““ The courts have on
many occasions held that a member of the Congress of the United States is a ‘Federal Officer’ rather than a ‘ State Officer.” The
conclusion is inescapable that a California Member of the Congress is not an elective public officer of the State of California as those
words are used inArticle 11, Sections 13, 14 and that therefore heis not subject to the recall provisions of the California Constitution.”
11 Op. Att’y Gen. 14.

::C()nslitution, Article 11, Section 14(b).

Id.

%6 Elections Code, Sections 11020, 11021, 11022.

57 Elections Code, Section 11020.

%8 Elections Code, Section 11041.
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When the petitions have been circulated they are filed with the county
clerk who verifies that the signatories are qualified electors. Upon each
submission of petitions or sections thereof, if less than 500 signatures are
included, the elections official must count the number of signatures, and
forward the results to the Secretary of State. If more than 500 signatures are
submitted, the official may verify a random sampling of 3 percent of the
signatures, or 500, whichever is less.5°

When the Secretary of State determines and certifies that the requisite
number of signatures have been obtained, the Secretary notifies the
Governor, who then calls for an election on the question of recall not less
than 60, nor more than 80 days, from the date of certification. The recall may
be consolidated with another election in that jurisdiction if the regularly
scheduled election occurs within 180 days of the recall certification. Prior to
1994, the State Constitution did not give the Governor the flexibility to
consolidate a recall with another election. The increased time frame (180
days, instead of the strict 60 to 80 day window) now gives the Governor the
opportunity to consolidate recall elections with other regularly scheduled
elections in that jurisdiction, thereby reducing costs and perhaps increasing
voter turnout.s®

Accompanying, or as part of, the sample ballot are copies of the statement
of the proponents’ reasons desiring the officer’s removal and the officer’s
answer (if any) defending his or her conduct in office.61

On the election ballot the following question is posed:

“Shall [name of officer sought to be recalled] be recaled (removed)
from the office of [title of office]?’

Following the question are the words ** Yes” and **No’’ on separate lines,
with a blank space at the right of each, in which the voter indicates his or
her vote for or against recall.62

If amajority or exactly half of those voting on the recall of the incumbent
state officer vote **No,” the incumbent shall continuein office, and be repaid
from the State Treasury any amount legally expended as expenses of such
election. No proceedings for another recall election shall be initiated against
a successful incumbent within six months after such a recall election.s3

If themajority voting at arecall election vote** Yes” theincumbent shall be
deemed removed from office, upon the qualification of a successor.64

Candidates may be nominated for an office to be filled at arecall election
in the same manner prescribed for nominating such candidates for that office
at aregular election. The nominating petition must befiled with the Secretary
of State not less than 68 days preceding the recall election.ss

% Elections Code, Sections 11101, 11102.

60 Constitution, Article 1, Section 15; Elections Code, Sections 11103, 11104. Constitution, Article |1, Section 15, as amended by Proposition
183, November 8, 1994. It should be noted that if arecall election cannot be consolidated with another election being held within 180
days, then the recall must still be held within the 60 to 80 day time limit prescribed by the Constitution.

61 Flections Code, Sections 11320, 11325.

62 Elections Code, Sections 11320, 11322, 11323.

63 Congtitution, Article 11, Section 18; Elections Code, Section 11383.

64 Constitution, Article |1, Section 15; Elections Code, Section 11384.

65 Elections Code, Section 11381.
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The names of any candidates so nominated shall appear on the recall ballot
below the question of recall. No vote cast for a candidate is counted unless
the voter also voted on the question of recall. The name of the person against
whom the recall petitionisfiled cannot appear on the ballot as a candidate to
succeed himself. If the officer is recdled, the candidate who receives the
highest number of votes at the el ection recalling such officer is elected for the
remainder of the term of the recalled officer. If the person securing the
highest number of votes fails to qualify within 10 days after receiving the
certificate of election, the office is deemed vacant and must be filled
according to law.56

There have been seven state recall elections held in California since 1913
(onein 1913, two in 1914, one in 1994, and three in 1995). In four of these
eections, incumbents were successfully recalled.” 1995 saw a record three
recall elections of state officers; al three recalls targeted Members of the
State Assembly.

Similar statutory provisions govern the recall of elected local officers, the
major difference being that theselocal officersare provided a*‘ grace” period
after assuming office before recall proceedings may be commenced against
them.¢8

Measures on the Ballot

The electoral process in California is not limited to the election of
candidates for statewide or local offices, but for the passage of laws as well.
The Cdlifornia Constitution has given the people the power to ““legislate’” on
any given subject matter vis-a-vis statewide ballot initiatives. Measures are
placed on the ballot in various ways:. the L egislature may propose laws, bond
measures, or constitutional amendments; or citizens may propose (via the
initiative and referendum) their own laws, constitutional amendments, or the
repeal of laws the Legislature has enacted. In any case, an amendment to or
arevision of the Constitution, bond issues, and acts amending or repealing
initiative acts (proposed by the Legidature)® and initiative and referendum
measures (proposed by the people)™® must be approved by the electorate
before they become effective.”

Qualified measures are assigned a *‘ Proposition Number,” and placed on
the ballot in a specific order, as follows: (1) Bond measures in the order in
which they qualify; (2) Constitutional amendmentsin the order in which they
qualify; (3) Other legidative measures in the order in which they are

66 Contitution, Article |1, Section 15; Elections Code, Sections 11381, 11382, 11385, 11386.

7 The four state officers that have been recalled in California are as follows: Senator Marshall Black, recalled January 2, 1913; Senator
Edwin E. Grant, recalled October 8, 1914; Assembly Member Paul V. Horcher, recalled May 11, 1995; and Assembly Member Doris
Allen, recalled November 27, 1995. The three officers who survived recall attempts are as follows: Senator James C. Owens, survived
recall held March 31, 1914; Senator David Roberti, survived recall held April 12, 1994; and Assembly Member Mike Machado, survived
recall held August 22, 1995.

68 Congtitution, Article |1, Section 19; Elections Code, Sections 11007, 11200-11242. Recall proceedings may not be commenced against
officers of acity, county, special district, school district, community college district or a member of the board of education until he or
she has been in office for at least 90 days. If arecall election has been held and is determined in favor of the incumbent, no new recall
may be commenced for six months. Also, arecall may not be commenced against alocal officia within the final six months of his or
her term.

9 Congtitution, Article XV111, Sections 1-4; Article XV1, Section 1; Article |1, Section 10(c).

70 Constitution, Article I, Sections 8, 9.

" These measures may be voted upon at the general election, the direct primary election, or at a special election called by the Governor. For
further information on ballot propositions, see Initiatives and Referendums, next page.
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approved by the Legislature; (4) Initiative measures in the order in which
they qualify; and (5) Referendum measures in the order in which they
qualify.”2

Prior to the election, a ballot pamphlet prepared and published by the
Secretary of State is mailed to the address of each registered voter.”® The
pamphlet contains the text of the measures to appear on the ballot, an official
summary prepared by the Attorney General, an analysis of each proposition,
prepared by the Legidative Anayst; and arguments for and against each
measure, written by the proponents and opponents of the measures, a concise
summary of the general meaning and effect of *‘yes” and ‘‘no’” votes on each
measure, and the total number of votes cast *‘for’” and ** against” the measure
in the Senate and the Assembly if it is a measure passed by the Legidature.”
Additionally, at each statewide election where state bond measures are on the
ballot, the pamphlet must include a statement, prepared by the Legidative
Analyst, discussing California's current bonded indebtedness situation.”™

If any provision or provisions of two or more measures, approved by the
electorsat the same election, conflict, the provisions of the measure receiving
the highest affirmative vote prevails.”® Any amendment to the Constitution,
proposed by the Legislature, and submitted to the people for ratification,
takes effect the day after its adoption by a majority vote of the people at the
eection.”” Any act, law, or amendment to the Constitution submitted to the
people by either initiative or referendum petition and approved by a majority
of the votes cast thereon, at any election, shall take effect the day after the
election.™

To prevent individuals or corporations from achieving unjust power or
financial gain from the passage of a ballot measure, no proposed statute or
amendment to the Constitution may be placed on the ballot that would name
any individual to hold any office or identify or name any private corporation
to perform any function or to have any power or duty.”

The Initiative and the Referendum

In Cdifornia the Congtitution provides the people with the power to
propose statutes and amendments to the Constitution, and to approve or
reject statutes or parts of statutes enacted by the Legidature. These powers
which the people have reserved to themselves are called the “initiative’” and
“referendum,”” respectively.so

72 Elections Code, Section 13115. Note, however, that in 1966 the Legislature enacted, and the Governor signed, Chapter 105, Satutes of
1966, which provided that notwithstanding these provisions of the Elections Code, Assembly Constitutional Amendment No. 13 would
appear first, and be numbered 1-a on the ballot for the 1966 general election. This special numbering of propositions has been done
?Srva'al ll'lo\ n)w)es (Nov. 1962 (Prop. 1A); Nov. 1966 (Prop. 1A); Nov. 1968 (Prop. 1A); June 1994 (Props. 1A, 1B, 1C); and Nov. 1998

op. .

73 Elections Code, Sections 9081, 9082, and 9094.

74 Elections Code, Sections 9084-9087; Government Code, Sections 88001-88003; Statutes of 1993, Chapter 156.

5 Elections Code, Section 9088.

76 Constitution, Article 1, Section 10(b); Article XVI11, Section 4.

7 Constitution, Article XVI11, Section 4.

78 Constitution, Article I, Section 10(a).

79 Constitution, Article11, Section 12. In 1947 an initiative amendment to the Constitution was adopted naming Mrs. Myrtle Williamsto serve
as the Director of the Department of Social Welfare and Assemblyman Gordon R. Hahn to serve in the event she declined to act; and
if Mr. Hahn declined to act, Assemblyman John W. Evans was to act as director. Article XXV, Section 4, Constitution of 1947, repealed
November 8, 1949.

80 Constitution, Article |1, Sections 8(a), 9(a); Article X V111, Section 3. Proposition 219, adopted June 2, 1998, prohibits statewide initiatives
from being unevenly applied around California based on approval or disapproval percentagestallied in particular regions. For example,
if a Proposition receives a majority statewide vote but was locally defeated in San Francisco, it is still a valid law in San Francisco.
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The Initiative

By use of the initiative, the people have a direct means of enacting laws
and adopting amendments to the Constitution, independent of the Legislature
and the Governor. This is accomplished by submitting the initiative measure
directly to the electors.

Prior to the circulation of aninitiative petition, a draft of the proposal must
be submitted to the Attorney General, who must prepare a title and a
summary of the main purposes and provisions of the proposed measure.8! In
the event the Attorney Genera is a proponent of a proposed measure, the
Legidative Counsel shall perform this function.

Theinitiative petition must set forth in full the proposed law or amendment
to the Congtitution. No initiative measure may relate to more than one
subject.82

Initiative petitions are presented to the Secretary of State after certification
that they have been signed by qualified electors equal in number to at least 8
percent (if they are to amend the Constitution) or 5 percent (if it is a statute)
of al the votes cast for all candidates for Governor at the last preceding
genera election at which a Governor was elected.83 The total number of
signatures required for initiative statutes which qualify before the November
2002 gubernatorial electionis419,260. Initiatives amending the Constitution
currently require 670,816 signatures.84

The Secretary of State must place the measure on the ballot at the next
succeeding general election which is held at least 131 days after the
qualification of the measure, or on the ballot at any statewide specia election
which is held prior to the general election.ss

Initiative measures adopted by the people are not subject to the Governor’s
veto, nor can they be amended or repealed except by a vote of the electors,
unless otherwise provided in the initiative measure. The Legidature may
enact a proposal to amend or repeal an initiative act. However, the
amendment or repeal will not become effective until submitted to and
approved by the electors.86

The Referendum

The second power reserved to the peopleis known as the referendum. The
referendum provides a means whereby the people can approve or reject laws
or sections of laws passed by the Legislature and signed by the Governor
from going into effect.

Prior to the circulation of any referendum petition for signature, a draft of
the proposition must be submitted to the Attorney General, who prepares a
title and a summary of the measure.8” The referendum measure may be
placed on the ballot by presenting the Secretary of State with a petition

81 Contitution, Article 11, Section 10(d); Elections Code, Sections 9001-9003, 9050, 9051.

82 Constitution, Article 11, Section 8(b), 8(d).

8 Constitution, Article Il, Section 8(b).

8 Secretary of State, Elections Division, Sacramento. 8,617,649 votes were cast in the November 1998 election.
85 Congtitution, Article 11, Section 8(c).

86 Constitution, Article |1, Section 10(c).

87 Congtitution, Article |1, Section 10(d).
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certified to have been signed by electors equal in number to 5 percent of the
total number of votes cast for al candidates for Governor at the last
preceding gubernatorial election.88 Currently, 419,260 signatures are
required to qualify a referendum measure for the statewide ballot. The
petition must be presented within 90 days after the enactment of the statute
in question.8®

The referendum may ask that any statute or section or part of any statute
passed by the Legidature be submitted to the electors for their approval or
rejection. The Secretary of State shall then submit to the electors, for their
approval or rejection, such act, or such statute, section or part of such statute,
at the next succeeding general election occurring at least 31 days after the
referendum has qualified or at any special election which may be called by
the Governor for the purpose of voting on the measure.°

Any act that is the subject of a referendum on the ballot is automatically
considered inactive until the referendum is decided at the polls. If a
referendum petition is filed against a portion of a section or statute, the
remainder of the act is not affected by the referendum petition or election.ot
A majority vote of the electors is required to approve a referendum
measure.®2 If the referendum is approved, the statute in question (or section
thereof) is nullified the day after the election, unless the measure provides
otherwise. If the referendum fails, the statute that was in question goes into
effect in accordance with the law.

However, not al acts of the legidature are subject to referendum. Statutes
containing urgency clauses, appropriations for the usual current expenses of
the state, tax levies, or those calling for specia elections are not subject to the
referendum power.%3 The fact that these measures go into immediate effect
logically exempts them from this process. This exception does not
necessarily place a great hindrance on the referendum, since most bills
passed by the Legidature and signed into law do not contain such urgency
provisions, and therefore do not take immediate effect.

Referendum statutes approved by the people under the referendum
provisions may be amended or repealed by the Legislature subsequent to
their adoption.®*

Zz Constitution, Article I, Section 9(b).
Id.
90 Congtitution, Article 11, Section 9.
91 Congtitution, Article 11, Section 10(a).
92
Id.
% Constitution, Article |1, Section 9(a).
9 Congtitution, Article 11, Section 10(c).



