AMENDED IN SENATE JUNE 26, 2001

CALIFORNIA LEGISLATURE—2001-02 REGULAR SESSION

ASSEMBLY BILL No. 711

Introduced by Committee on Environmental Safety and Toxic
Materials (Jackson (Chair), Cohn, Longville, Lowenthal,
Strom-Martin, and Washington)

February 22, 2001

An act to amend-Seetien2518eéctions 25187 and 254048the
Health and Safety Code, relating to the environment.

LEGISLATIVE COUNSELS DIGEST

AB 711, as amended, Committee on Environmental Safety@nd T
Materials. Administrative orders.

(1) Under existing law, the Department of Toxic Substances
Control, a unified program agency, or a designated local public officer,
as prescribed, is authorized to issue an order specifying a schedule for
compliance or correction and imposing an administrative penalty if
there is a violation of the hazardous waste control laws, laws regulating
hazardous substances, or radioactive waste, or any permit, rule,
regulationstandard, or requirement issued or adopted pursuant to those
laws, or if the department, agency, or officer determines there has been
a release of hazardous waste or constituents from a hazardous waste
facility.

Existing law specifies procedures for the conduct of a hearing, upon
the request of a person served with a corrective action order, and
requires the hearing to be conducted within 90 days after receipt of the
notice of defense by an administrative law judge of the Office of
Administrative Hearings.
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This bill would delete the authority of a local health officer or public
officer to issue such an order. The bill would instead authorize the
department or unified program agency to issue an order requiring the
violation be corrected, in the event of a violation, and to impose an
administrative civil penalty, or to issue a corrective action order, when
the department or unified program agency determines there has been
a release. The bill would limit the authority of a unified program agency
to issue an order or impose penalties to specified violationsleases.

The bill wouldauthorize a person served with-a—cefrrective—acdion
order to requesthat a hearing be conducted by the department,
pursuant to specified provisions of the Administrative Procefictrer

by the authorized unified program ageney—erthe—public—officer, as
speeifiedpursuant to-d of ZspeC|f|ed—m#eFmalhear|ng—|e¥eeeelﬂre
procedures The bill would require if the uniform program agency
conducts the hearing, that decision—tdbe issued by the unified
programagencywithin 60 days after the hearibg the unified prgram
agencyis conducted. The bill would provide that an ordsued by the
unified program agencyetting a penalty pursuant to the heabipghe
unified program agencys final upon issuanee—anre—weuld—+reguire
payment-be-made-within-60-days—etissyandee bill would make

conforming changes.

The bill would impose a state-mandated local program by imposing
new duties upon local agencies with regard to the enforcement of the
hazardous waste control laws.

(2) Existinglaw requires that-half/, of the penalties collected from
actions brought by unified program agencies or designated local public
officers pursuant to an order for corrective action be paid to the city or
county whose agency or officer imposed the penalty, if the Director of
Toxic Substances Control determines that the local agency enforcement
is fair and reasonable. Existing law requires that Halfof those
penalties collected from actions brought by those agencies or public
officers bepaid to the department and deposited in the HazardasgeW
Control Account.Existing law, which is part of the Safe Drinkingtér
and Toxic Enforcement Act of 1986 (Proposition 65), provides for the
apportionment of civil and criminal penalties collected pursuant to the
hazardous waste control laws in a specified manner.

This bill would instead require that all of the penalties collected from
actions brought by unified program agencies-er-designateeHeeat public
effieerspursuant to an orderfer-corrective-actpecified in (1) above,
be paid to the city or countyand would delete the requirement that the

98



—3— AB 711

director make a determination regarding the enforcement adtien.
bill would specify that the bill does not apply to any penalty subject to
apportionment by Proposition 65.

(3) Existing law establishes the Rural CUPA Reimbursement
Account in the General Fund, and requires the Secretary for
Environmental Protection to allocate funds to eligible counties in
amounts not to exceed designated percentages of the costs incurred by
a CUPA in implementing a unified program.

This bill would instead provide that these allocations be made in
amounts not to exceed designated percentages of budgeted costs as
approved byhe local governing body for implementation of the unified
program.

(4) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that neeimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: vyes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 25187 of the Health and Safety Code is
amended to read:

25187. (a) (1){A)rFhe—departmenthe department oa
unified program agency-adtherized-pursuant-to-paragraph-(2), or
a—lecal-officermayissue—an—order—speetying—a—-seheduale for
complianee-er-eefreetianin accordance with subdivision (I), may

issue an order requiring that the violation be correctadd
imposing an administrative penaltyor any violation of this
chapter or any permit, rule, regulation, standard, or requirement
issued or adopted pursuant to this chapter, whenever the
department-CUPA-aesignated-public-BEerdetermines-any-of
thefollowing:

A department or unified program agency determines that a
person has violated, is in violation of, or threatens, as defined in
subdivision(e) of Section 13304 of the Water Code, to violate, this
chapter,or Chapter 6.8 (commencing with Section 25308), or

Article-3(eommeneing-with-Seetion-114990)-of-Chapter-8-of Part

RPRRRPRRRPRRE
NOURWNRPROOONOUAWNER
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9-of Biviston—104,0r any permit, rule, regulation, standard, or
requwementssued or adopted pursuan%%ehw%%pter 6.8

@h—Fhere this chapter or Chapter 6.8 (commencing with
Section 25300).

(2) In an order proposing a penalty pursuant to this section, the
department or unified program agency shall take into
consideratiorthe nature, circumstances, extent, and gravity of the
violation, the violator’s past and present efforts to prevent, abate,
or clean up conditions posing a threat to the public health or safety
or the environment, the violator’s ability to pay the proposed
penalty, and the prophylactic effect that the imposition of the
proposed penalty would have on both the violator and the
regulated community as a whole.

(b) The department oranified pogram agency, in accdance
with subdivision (l), may issue an ordequiring corrective action
whenever the department or unified program agency determines
that thereis or has been a release, as defined in Chapter 6.8
(commencing with Section 25300), of hazardous waste or
constituents into the environment from a hazardous waste facility.

B}

(1) In the case of a release of hazardous waste or constituents
into the environment from a hazardous waste facility that is
required to obtain a permit pursuant to Article 9 (commencing
with Section 25200), the department shall pursue the remedies
available under this chapter, including the issuance of an order for
corrective action pursuant to this section, before using the legal
remedies available pursuant to Chapter 6.8 (commencing with
Section 25300), except in any of the following circumstances:

V2

(A) Where the person who is responsible for the release
voluntarily requests in writing that the department issue an order
to that person to take corrective action pursuant to Chapter 6.8
(commencing with Section 25300).

€y

(B) Where the person who is responsible for the release is
unable to pay for the cost of corrective action to address the
release. For purposes of this-elagsparagraphthe inability of
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—5— AB 711

a person to pay for the cost of corrective action shall be determined
in accordance with the policies of the Environmental Protection
Agency for the implementation of Section 9605 of Title 42 of the
United States Code.

(C) Where the person responsible for the release is unwilling
to perform corrective action to address the release. For purposes
of this-elausesubparagraphthe unwillingness of a person to take
corrective action shall be determined in accordance with the
policies of the Environmental Protection Agency for the
implementation of Section 9605 of Title 42 of the United States
Code.

vy

(D) Where the release is part of a regional or multisite
groundwater contamination problem that cannot, in its entirety, be
addressed using the legal remedies available pursuant to this
chapter and for which other releases that are part of the regional
or multisite groundwater contamination problem are being
addressed using the legal remedies available pursuant to Chapter
6.8 (commencing with Section 25300).

)

(E) Where an order for corrective action has already been
issued against the person responsible for the release, or the
department and the person responsible for the release have, prior
to January 1, 1996, entered into an agreement to address the
required cleanup of the release pursuant to Chapter 6.8
(commencing with Section 25300).

v

(F) Wherethe hazardous waste facility is owned or operated by
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(2) The order shall include a requirement that the person take
corrective action with respect te-hazardeus-waste—ineluding the
cleanup-efthe-hazardeus-waste—abatement-of- the-effeetsthereof,
and-the release of hazardous waste or constituents, abate the
effects thereof, and talkay other necessary remedial action.

B
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(3) If the order requires corrective action at a hazardous waste
facility, the order shall require that corrective action be taken
beyond the facility boundary, where necessary to protect human
health or the environment.

(4) The order shall incorporate, as a condition of the order, any
applicable waste discharge requirements issued by the Sitee W
Resources Control Board or a California regional water quality
control board, and shall be consistent with all applicable water
quality control plans adopted pursuant to Section 13170 of the
Water Code and Article 3 (commencing with Section 13240) of
Chapter 4 of Division 7 of the Water Code and state policies for
water quality control adopted pursuant to Article 3 (commencing
with Section 13140) of Chapter 3 of Division 7 of the Water Code
existing at the time of the issuance of the order, to the extent that
the department—autherized—unified—pregram—ageney—erpublic
officer—determiner unified program agency determinésat
thoseplans and policies are not less stringent than this chapter and
regulations adopted pursuant to thls—ehapter

an—erderissued—pursaantto—this—secton—that-the—department,
adtherizedchapter. The order may include any more stringent

requirement that the department onified program ageneys-or
public—officer determines is necessary or appropriate to protect
water quality.

3rPersens-whe-are-subjecttoan-orderpursuantte-thissection

(5) Persons who are subject to an order pursuant to this
subdivisioninclude present and prior owners, lessees, or operators
of the property where the hazardous waste is located, present or
past generators, storers, treaters, transporters, disposers, and
handlers of hazardous waste, and persons who arrange, or have
arranged, by contract or other agreement, to store, treat, transport,
dispose of, or otherwise handle hazardous waste.
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(6) For purposes of this subdivision, “hazardous waste
facility” includes the entire site that is under the control of an
owner oroperator engaged in the management of hazardous waste.

(c) Any order issued pursuant te-subdivision tf@y section
shall be served by personal service or certified mail and shall
inform the person so served of the right to a hearing.

(d) ©-Any person served with an order pursuant to
subdivision-{€)this sectionwho has been unable to resolve any
violation or deficiency on an informal basis with the department,
adtherizedor unified program ageney—er—public—officenay,
within 15days after service of the order, request a hearing pursuant
to subdivision (e) or (f) by filing with the departmentautherized
unified—program—ageney—er—public—efficer unified program
agencya notice of defense. The notice shall be filed with theeof
that issued the order. A notice of defense shall be deemed filed
within the 15-day period provided by this subdivision if it is
postmarked within that 15-day period. If no notice of defense is
filed within the time limits provided by this subdivision, the order
shall become final.

%—H—a—pereH—sewedAM%h—an—eFderwsuam—te—Sb%dwon (c)
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(e) Any hearing requested on an order issued by the department
shall be conductedithin 90 days after receipt of the notice of
defense by an administrative law judge of the Office of
Administrative Hearings dhe Department of General Services in
accordance with Chapter5{ecemmencing-with-Section-118@0)
(commencing with Section 1140ff)Part 1 of Division 3 of Title
2 of the Government Code, and the departmentautherized-unified
pfegmm—ageﬂey—er;aumeﬁied—leeal—p&bheeﬁlsball have all

the authority granted to an agency by those prowsmns

" A person requesting a hearing on an order issued by a
unified program agency may select the hearing process specified
in either paragraph (1) or (2) in the notice of defense filed with the
unified program agency. Within 90 days of receipt of the notice of
defense by the uniform program agency, the hearing shall be
conducted using one of the following procedures:

(1) An administrative law judge of the Office of Administrative
Hearings of the Department of General Services shall conduct the
hearing in accordance with Chapter 4.5 (commencing with
Section 11400) of Part 1 Bhivision 3 of Title 2 of the Government
Code.

(2) A hearing officer designated by the unified program agency
shall conduct the hearing in accordance with Chapter 4.5
(commencing with Section 11400) of Part 1 of Division 3 of Title
2 of the Government Code, and the unified program agency shall
have all the authority granted to an agency by those provisions.
When a hearing is conducted by a unified program agency
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pursuant to this paragraph, the unified program agency shall,
within 60 days of the hearing, issue a decision.

(g) The hearing decision issued pursuant to subdivision (f)
shall be effective and final upon issuance. Copies of the decision
shall be served by personal servmeby certified mail upon the
party served with the order and upon other persons who appeared
at the hearing and requested a copy.

(h) Any provision of an order issued undersubdivisionlties
section except the imposition of an administrative penaty-or an

(shall take effect upon

erder-issued-pufsuant-to-subdivision,
|ssuance by the department—emﬂed—ptegtam—ageney—eepubhc

or un|f|ed program agency if the department or un|f|ed program
agencyfinds that the violation or violations of law associated with
that provision may pose an imminent and substantial
endangerment to the public health or safety or the environment,
and a request for a hearing shall not stay the effect of that provision

of the order—pending—a—decision—-by—the—-hearing—oefficer—under
stbdivision—(ey—However—fthe—department—unified—pregram
ageney-opublic-oficer-determinethatany-orpending a hearing

decision. However, if the department or unified program agency
determineshat any orall provisions of the order are so related that
the public health or safety or the environment can be protected
only by immediate compliance with the order as a whole, then the
order as a whole, except the imposition of an administrative
penalty,shall take effect upon issuance by the department—nified
program—agency-erpublic-officar unified program agencyA

requesftor a hearing shall not stay the effect of the order as a whole

pending a—deecision-by-the-hearing-officer-under-subdivision (e).

{e)—shali-take—effectupon-issuance—by-the—department—unified
program-ageney-orpublic-effieenearing decision.

() A decision issued pursuant to this section may be reviewed
by the court pursuant to Section 11523 of the Government Code.
In all proceedings pursuant to this-subdivissattion the court
shall uphold the decision of the department—autherized-unified
pregrarageney-or-publie-iber or unified program agenaythe
decision is based upon substantial evidence in the whole record.
The filing of a petition for writ of mandate shall not stay any
correetiveaction required pursuant to this chapter or the accrual
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of any penalties assessed pursuant to this chapter. This subdivision
does not prohibit the court from granting any appropriate relief
W|th|n its jurisdiction.

() All administrative penalties collected from actions brought
by the department pursuant to tlesction shall be placed in a
separate subaccount in the Toxic Substances Control Account and
shall be available only for transfer to the Site Remediation
Account or the Expedited Site Remediation Trust Fund and for
expenditure by the department upon appropriation by the
Legislature.

fd—Fhepenalties—collectedfrom—actionsbreught-by—unified
programagencies-orpublic-officers

(k) All administrative penalties collected from an action
brought by aunified program agencgursuant to this section shall
be paid to the city or county whose unified program agency or
public-officerimposed the penalty, and shall be deposited into a
special account that-maypall be expended to fund the activities
of the unified program ageney-erpublic-effiaarenforcing this
chapter pursuant to Sectlon 25180.

fonR— i ieer” cal

() The authority granted under this section to a unified
program agency is limited to both of the following:

(1) The issuance of orders to impose penalties and to correct
violations ofthe lequirements of this chapter and its implementing
regulations, only when the violations are violations of
requirements applicable to hazardous waste generators and
persons operating pursuant to a permit-by-rule, conditional
authorization, or conditional exemption, when the violations
occur at a unified program facility within the jurisdiction of the
CUPA.

(2) The issuance of orders to require corrective action when
there has been a release of hazardous waste or constituents only
when the unified program agency is authorized to do so pursuant
to Section 25404.1.
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(m) The CUPA shall annually submit a summary report to the
department on the status of orders issued by the unified program
agencies under this section and Section 25187.1.

(n) The CUPA shall consult with the district attorney for the
county on the development of policies to be followed in exercising
the authority delegated pursuant to this section and Section
25187.1, as they relate to the authority of unified program
agencies to issue orders.

(o) The CUPA shall arrange to have appropriate legal
representation irdministrative hearings that are conducted by an
administrative law judge of the Office of Administrative Hearings
of the Department of General Services, and when a decision issued
pursuant to this section is appealed to the Superior Court.

(p) The department may adopt regulations to implement this
sectionand paragraph (2) of subdivision (a) of Section 25187.1 as
they relate to the authority of unified program agencies to issue
orders. The regulations shall include, but not be limited to, all of
the following requirements:

(1) Provisions to ensure coordinated and consistent
application of this section and Section 25187.1 when both the
departmenand the unified program agency have or will be issuing
orders under one or both of these sections at the same facility.

(2) Provisions teensure that the enforcement authority granted
to the unified program agencies will be exercised consistently
throughout the state.

(3) Minimum training requirements for staff of the unified
program agency relative to this section and Section 25187.1.

(4) Procedures to be followed by the department to rescind the
authority granted to a unified program agency under this section
and Section 25187.1, if the department finds that the unified
program agency is not exercising that authority in a manner
consistent with this chapter and Chapter 6.11 (commencing with
Section 25404) and the regulations adopted pursuant thereto.

SEC. 2. Section 25404.8 of the Health and Safety Code is
amended to read:

25404.8. (a) In a county for which a CUPA has not been
certified on or before January 1, 2000, and where the unified
program is implemented pursuant to paragraph (2) of subdivision
(f) of Section 25404.3, the CUPA is eligible for an allocation
pursuant to subdivision (d). The CUPA shall institute a single fee
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systenthat meets the requirements of Section 25404.5, except that
the amounts to be paid by each person regulated by the unified
program under the single fee system shall be set at a level so that
the revenues collected under the single fee system and the amount
allocated pursuant to subdivision (d) are sufficient to pay the
necessary costs incurredthg CUPA inimplementing the unified
program. The CUPA shall determine the level to be paid by
persons regulated under the unified program by conducting a
workload analysis that establishes the direct and indirect costs to
the CUPA of implementing the unified program.

(b) A CUPA that implements the unified program pursuant to
paragraph (2) of subdivision (f) of Section 25404.3 shall use the
funding allocated pursuant to subdivision (d) to implement the
unified program within the jurisdiction of the CUPA in accordance
with the implementation agreement reached with the secretary
pursuant to paragraph (2) of subdivision (f) of Section 25404.3.

(c) The Rural CUPA Reimbursement Account is hereby
established in the General Fund and the secretary may expend the
money in the account to make the allocations specified in
subdivision (d).

(d) (1) Except as provided in paragraph (2), the secretary shall
allocate the following amounts from the Rural CUPA
Reimbursement Account to an eligible county:

(A) If the county has a population of less then 70,000 persons,
the amount of the funds allocated from the account shall not

exceed 75 percent of tItne:dgeteobosts—meu#eel—by—the—GHPA in

implementing-as approved by the local governing body for
implementation ofhe unified program.

(B) If the county has a population of more then 70,000, but less
then 100,000 persons, the amount of the funds allocated from the
account shalhot exceed 50 percent of thedgetedcosts+reurred
by-the-CUPA-in-mplementin@s approved by the local governing
body for implementation dhe unified program.

(C) If the county has a population of more then 100,000, but
less than 150,000 persons, the amount of the funds allocated from
the account shall not exceed 35 percent ofhihdgetedcosts

ireurred-by-the-CUPA-r-mplementings approved by the local

governing body for implementationtbie unified program.
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(2) The secretary shall not allocate more than sixty thousand
dollars ($60,000) for all CUPAs in an eligible courithe funds
shall be allocated without regard to fiscal year.

(e) This section shall become operative July 1, 2001.

SEC. 3. Nothing in this act shall be construed to apply any
penalty subject to apportionment by Section 25192 of the Health
and Safety Code.

SEC. 4. No reimbursement is required by this act pursuant to
Section 6 of Article Xl B of the California Constitution because
a local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the program or
level of service mandated by this act, within the meaning of
Section 17556 of the Government Code.
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