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AMENDED IN ASSEMBLY JULY 2, 2002

AMENDED IN ASSEMBLY APRIL 9, 2002

CALIFORNIA LEGISLATURE—2001–02 REGULAR SESSION

ASSEMBLY BILL No. 2744

Introduced by Assembly Member Chan Members Thomson and
Chan

February 22, 2002

An act to amend Section 120955 of the Health and Safety Code, and
to amend Section 14105.31 of the Welfare and Institutions Code,
relating to drugs and pharmaceuticals. An act to amend Section 32220
of, and to repeal and add Section 32221 of, the Revenue and Taxation
Code, relating to taxation, to take effect immediately, tax levy.

LEGISLATIVE COUNSEL’S DIGEST

AB 2744, as amended, Chan Thomson. Medi-Cal: coverage of
prescription drugs: HIV drugs: rebates Alcoholic beverages: taxes.

The Alcoholic Beverage Tax Law imposes an excise tax, at specified
rates, for the privilege of selling or possessing for sale beer, wine,
sparkling wine, sparkling cider, and distilled spirits. The proceeds from
the excise tax are deposited in the Alcohol Beverage Control Fund for
transfer to the General Fund. The Alcoholic Beverage Tax Law also
imposes a surtax, at specified rates, for the privilege of selling or
possessing for sale, beer, wine, sparkling cider, and distilled spirits. The
proceeds from the surtax are deposited into the General Fund.

This bill would, beginning on July 15, 2002, increase the surtax
imposed on beer, wine, sparkling cider, and distilled spirits, and would
impose a surtax on sparkling wines.
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This bill would make legislative findings and declarations with
respect to alcohol consumption in this state, and would express the
Legislature’s intent that revenues collected under this bill will allow for
additional spending for health care programs.

By increasing the surtax on beer, wine, sparkling cider, and distilled
spirits and imposing a new surtax on sparkling wine, this bill would
result in a change in state taxes for the purpose of increasing state
revenues within the meaning of Section 3 of Article XIII A of the
California Constitution, and thus would require for passage the
approval of 2/3 of the membership of each house of the Legislature.

This bill would take effect immediately as a tax levy.
Existing law provides for the Medi-Cal program, which is

administered by the State Department of Health Services, pursuant to
which medical benefits are provided to public assistance recipients and
certain other low-income persons.

Existing law requires the department to administer certain programs
relating to AIDS.

Under existing law, the department subsidizes the cost of drugs for
AIDS for persons who do not have private health coverage, are not
eligible for Medi-Cal, or cannot afford to purchase the drug privately.
The subsidy program is funded through state and federal sources.

Existing law requires the director to develop, maintain, and update
as necessary a list of drugs to be provided under this program. Existing
law requires manufacturers to pay a rebate for listed drugs according to
a formula specified under federal law.

This bill would provide that manufacturers of drugs specified on the
list must pay the rebate specified under federal law and an additional
10% of the manufacturer’s average manufacturer price, as defined by
federal law.

Existing law, until January 1, 2003, authorizes the department to
enter into contracts with manufacturers of single-source and
multiple-source drugs under the Medi-Cal program, and specifies
procedures for implementation of that authority, thus authorizing the
use of a Medi-Cal contract drug list for the procurement of prescription
drugs under that program.

This bill would make a technical, nonsubstantive change to these
provisions.

Vote: majority 2/3. Appropriation: no. Fiscal committee: no yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 120955 of the Health and Safety Code
SECTION 1. (a) The Legislature finds and declares all of the

following:
(1) Alcohol is a contributing factor in nearly one-third of all

motor vehicle accidents that occur in this state.
(2) California’s emergency rooms and trauma centers are the

primary care facilities for persons injured in alcohol-related motor
vehicle accidents.

(3) Alcohol-related incidents on California’s roads cost the
state over $3 billion a year.

(4) During the fiscal year beginning in July 1, 2000, and ending
on July 30, 2001, 60 percent of the patients admitted into
emergency rooms and trauma centers in Los Angeles County,
alone, tested positive for alcohol consumption.

(5) In the case of older persons, the number of persons
hospitalized for alcohol-related incidents is comparable to the
number of persons hospitalized for heart attacks.

(6) According to a study by the National Institutes of Health,
the economic costs of alcohol abuse in the United States is
estimated to be $148 billion a year; a cost that, if equally
distributed among every man, woman, and child in the United
States, would total $580 per person per year.

(7) The State of California is facing an unprecedented budget
shortfall that necessitates drastic financial cuts in the programs
and services it provides to the people living in this state.

(8) The State of California can no longer continue to subsidize
the costs associated with the consumption of alcoholic beverages
in this state.

(b) It is the intent of the Legislature that revenues generated by
this act will provide moneys, that would not otherwise be
available, for expenditures from the General Fund for the purpose
of funding health care programs in this state.

SEC. 2. Section 32220 of the Revenue and Taxation Code is
amended to read:

32220. On (a) For the period beginning on and after July 15,
1991, and ending at 2:00 a.m. on July 15, 2002, an excise surtax
is hereby imposed upon all beer and wine sold in this state by a
manufacturer, winegrower, or importer, and upon all distilled
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spirits sold in this state by a manufacturer, distilled spirits
manufacturer’s agent, brandy manufacturer, winegrower,
importer, rectifier, wholesaler, common carrier with respect to
distilled spirits sales made upon boats, trains, and airplanes, or
persons licensed to sell distilled spirits upon boats, trains, and
airplanes, and upon sellers of beer, wine, or distilled spirits with
respect to which no tax has been paid within areas over which the
United States government Government exercises jurisdiction, at
the following rates:

(a)
(1) On all beer, sixteen cents ($0.16) per gallon and at a

proportionate rate for any other quantity.
(b)
(2) On all still wines containing not more than 14 percent of

absolute alcohol by volume, nineteen cents ($0.19) per wine
gallon and at a proportionate rate for any other quantity.

(c)
(3) On all still wines containing more than 14 percent of

absolute alcohol by volume, eighteen cents ($0.18) per wine
gallon and at a proportionate rate for any other quantity.

(d)
(4) On sparkling hard cider, eighteen cents ($0.18) per wine

gallon and at a proportionate rate for any other quantity.
(e)
(5) On all distilled spirits of proof strength or less, one dollar

and thirty cents ($1.30) per wine gallon and at a proportionate rate
for any other quantity.

(f)
(6) On all distilled spirits in excess of proof strength, two

dollars and sixty cents ($2.60) per wine gallon and at a
proportionate rate for any other quantity.

(b) For the period beginning on and after July 15, 2002, at 2:01
a.m. an excise surtax is hereby imposed upon all beer and wine sold
in this state by a manufacturer, winegrower, or importer, and upon
all distilled spirits sold in this state by a manufacturer, distilled
spirits manufacturer’s agent, brandy manufacturer, winegrower,
importer, rectifier, wholesaler, common carrier with respect to
distilled spirits sales made upon boats, trains, and airplanes, or
persons licensed to sell distilled spirits upon boats, trains, and
airplanes, and upon sellers of beer, wine, or distilled spirits with
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respect to which no tax has been paid within areas over which the
United States Government exercises jurisdiction, at the following
rates:

(1) On all beer, twenty-six cents ($0.26) per gallon and at a
proportionate rate for any other quantity.

(2) On all still wines containing not more than 14 percent of
absolute alcohol by volume, forty-four cents ($0.44) per wine
gallon and at a proportionate rate for any other quantity.

(3) On all still wines containing more than 14 percent of
absolute alcohol by volume, forty-three cents ($0.43) per wine
gallon and at a proportionate rate for any other quantity.

(4) On champagne, sparkling wine, excepting sparkling hard
cider, whether naturally or artificially carbonated, thirty cents
($0.30) per wine gallon and at a proportionate rate for any other
quantity.

(5) On sparkling hard cider, forty-three cents ($0.43) per wine
gallon and at a proportionate rate for any other quantity.

(6) On all distilled spirits of proof strength or less, four dollars
($4) per wine gallon and at a proportionate rate for any other
quantity.

(7) On all distilled spirits in excess of proof strength, five
dollars and sixty cents ($5.60) per wine gallon and at a
proportionate rate for any other quantity.

SEC. 3. Section 32221 of the Revenue and Taxation Code is
repealed.

32221. Except with respect to beer and wine in the internal
revenue bonded premises of a manufacturer, and except with
respect to distilled spirits in the possession of a distilled spirits
manufacturer, distilled spirits manufacturer’s agent, brandy
manufacturer, rectifier, wholesaler, or common carrier licensed to
sell distilled spirits on board boats, trains, and airplanes, floor
stock taxes are hereby imposed in amounts equal to the surtaxes
imposed by Section 32220 upon all alcoholic beverages upon
which the surtaxes have not been paid, that are in the possession
or under the control of every person licensed under Division 9
(commencing with Section 23000) of the Business and
Professions Code at 2:01 a.m. on July 15, 1991. On or before
August 31, 1991, each person subject to the tax imposed by this
section shall prepare and file with the State Board of Equalization,
on a form prescribed by the board, a return showing the amount of
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units of beer, wine, sparkling hard cider, and distilled spirits
possessed by him or her at 2:01 a.m. on July 15, 1991, that are
subject to the tax imposed by this section, and any other
information the board deems necessary for the proper
administration of this chapter. The taxpayer shall deliver the
return, together with a remittance of the amount of tax due, to the
office of the board on or before August 31, 1991.

SEC. 4. Section 32221 is added to the Revenue and Taxation
Code, to read:

32221. Except with respect to beer and wine in the internal
revenue bonded premises of a manufacturer, and except with
respect to distilled spirits in the possession of a distilled spirits
manufacturer, distilled spirits manufacturer’s agent, brandy
manufacturer, rectifier, wholesaler, or common carrier licensed to
sell distilled spirits on board boats, trains, and airplanes, floor
stock taxes are hereby imposed in amounts equal to the surtaxes
imposed by subdivision (b) of Section 32220 upon all alcoholic
beverages upon which the surtaxes have not been paid, that are in
the possession or under the control of every person licensed under
Division 9 (commencing with Section 23000) of the Business and
Professions Code at 2:01 a.m. on July 15, 2002. On or before
August 31, 2002, each person subject to the tax imposed by this
section shall prepare and file with the State Board of Equalization,
on a form prescribed by the board, a return showing the amount
of units of beer, wine, sparkling hard cider, and distilled spirits
possessed by him or her at 2:01 a.m. on July 15, 2002, that are
subject to the tax imposed by this section, and any other
information the board deems necessary for the proper
administration of this chapter. The taxpayer shall deliver the
return, together with a remittance of the amount of tax due, to the
office of the board on or before August 31, 2002.

SEC. 5. This act provides for a tax levy within the meaning of
Article IV of the Constitution and shall go into immediate effect.
is amended to read:

120955. (a) To the extent that state and federal funds are
appropriated in the Budget Act for these purposes, the director
shall establish and may administer a program to provide drug
treatments to persons infected with human immunodeficiency
virus (HIV), the etiologic agent of acquired immune deficiency
syndrome (AIDS). The director shall develop, maintain, and
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update as necessary a list of drugs to be provided under this
program. Drugs on the list shall include, but not be limited to, the
drugs zidovudine (AZT) and aerosolized pentamidine.

(b) The director may grant funds to a county public health
department through standard agreements to administer this
program in that county. To maximize the recipients’ access to
drugs covered by this program, the director shall urge the county
health department in counties granted these funds to decentralize
distribution of the drugs to the recipients.

(c) The director shall establish a rate structure for
reimbursement for the cost of each drug included in the program.
Rates shall not be less than the actual cost of the drug. However,
the director may purchase a listed drug directly from the
manufacturer and negotiate the most favorable bulk price for that
drug.

(d) Manufacturers of the drugs on the list shall pay the
department a rebate equal to the rebate that would be applicable to
the drug under Section 1927(c) of the federal Social Security Act
(42 U.S.C. Sec. 1396r-8(c)), plus an additional 10 percent of the
manufacturer’s average manufacturer price, as defined in Section
1927(c) of the federal Social Security Act (42 U.S.C. Sec.
1396r-8(c)), except that no rebates shall be paid to the department
under this section on drugs for which the department has received
a rebate under Section 1927(c) of the federal Social Security Act
(42 U.S.C. Sec. 1396r-8(c)) or that have been purchased on behalf
of county health departments or other eligible entities at discount
prices made available under Section 256b of Title 42 of the United
States Code.

(e) The department shall submit an invoice, not less than two
times per year, to each manufacturer for the amount of the rebate
required by subdivision (d).

(f) Drugs may be removed from the list for failure to pay the
rebate required by subdivision (d), unless the department
determines that removal of the drug from the list would cause
substantial medical hardship to beneficiaries.

(g) The department may adopt emergency regulations to
implement amendments to this chapter made during the 1997–98
Regular Session, in accordance with the Administrative Procedure
Act, Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code. The initial adoption
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of emergency regulations shall be deemed to be an emergency and
considered by the Office of Administrative Law as necessary for
the immediate preservation of the public peace, health and safety,
or general welfare. Emergency regulations adopted pursuant to
this section shall remain in effect for no more than 180 days.

(h) Reimbursement under this chapter shall not be made for any
drugs that are available to the recipient under any other private,
state, or federal programs, or under any other contractual or legal
entitlements, except that the director may authorize an exemption
from this subdivision where exemption would represent a cost
savings to the state.

SEC. 2. Section 14105.31 of the Welfare and Institutions
Code is amended to read:

14105.31. For purposes of the Medi-Cal contract drug list, the
following definitions apply:

(a) ‘‘Single-source drug’’ means a drug that is produced and
distributed under an original New Drug Application approved by
the federal Food and Drug Administration. This shall include a
drug marketed by the innovator manufacturer and any
cross-licensed producers or distributors operating under the New
Drug Application, and shall also include a biological product,
except for vaccines, marketed by the innovator manufacturer and
any cross-licensed producers or distributors licensed by the federal
Food and Drug Administration pursuant to Section 262 of Title 42
of the United States Code. A drug ceases to be a single-source drug
when the same drug in the same dosage form and strength
manufactured by another manufacturer is approved by the federal
Food and Drug Administration under the provisions for an
Abbreviated New Drug Application.

(b) ‘‘Best price’’ means the negotiated price, or the
manufacturer’s lowest price available to any class of trade
organization or entity, including, but not limited to, wholesalers,
retailers, hospitals, repackagers, providers, or governmental
entities within the United States, that contracts with a
manufacturer for a specified price for drugs, inclusive of cash
discounts, free goods, volume discounts, rebates, and on- or
off-invoice discounts or credits, shall be based upon the
manufacturer’s commonly used retail package sizes for the drug
sold by wholesalers to retail pharmacies.
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(c) ‘‘Equalization payment amount’’ means the amount
negotiated between the manufacturer and the department for
reimbursement by the manufacturer, as specified in the contract.
The equalization payment amount shall be based on the difference
between the manufacturer’s direct catalog price charged to
wholesalers and the manufacturer’s best price, as defined in
subdivision (b).

(d) ‘‘Manufacturer’’ means any person, partnership,
corporation, or other institution or entity that is engaged in the
production, preparation, propagation, compounding, conversion,
or processing of drugs, either directly or indirectly by extraction
from substances of natural origin, or independently by means of
chemical synthesis, or by a combination of extraction and
chemical synthesis, or in the packaging, repackaging, labeling,
relabeling, and distribution of drugs.

(e) ‘‘Price escalator’’ means a mutually agreed upon price
specified in the contract, to cover anticipated cost increases over
the life of the contract.

(f) ‘‘Medi-Cal pharmacy costs’’ or ‘‘Medi-Cal drug costs’’
means all reimbursements to pharmacy providers for services or
merchandise, including single-source or multiple-source
prescription drugs, over-the-counter medications, and medical
supplies, or any other costs billed by pharmacy providers under the
Medi-Cal program.

(g) ‘‘Medicaid rebate’’ means the rebate payment made by drug
manufacturers pursuant to Section 1927 of the federal Social
Security Act (42 U.S.C. Sec. 1396r-8).

(h) ‘‘State rebate’’ means any negotiated rebate under the Drug
Discount Program in addition to the medicaid rebate.

(i) ‘‘Date of mailing’’ means the date that is evidenced by the
postmark date by the United States Postal Service or other
common mail carrier on the envelope.

(j) This section shall remain in effect only until January 1,
2003, and as of that date is repealed, unless a later enacted statute,
which is enacted before January 1, 2003, deletes or extends that
date. 
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