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AB 903 —2—
CHAPTER

An act to amend Sections 896, 911, 912, 916, 936, 938, 941, and
945.5 of, and to amend, renumber, and add Section 942 to, the
Civil Code, relating to construction defects.

LEGISLATIVE COUNSELS DIGEST

AB 903, Steinberg. Construction defect cases.

Existing law specifies the rights and requirements of a
homeowner to bring an action for construction defects.

This bill would revise and recast various provisions governing
home construction defect actions. The bill would, among other
things, revise the definition of builder and would specify the
application of certain provisions to general contractors. The bill
would make technical changes relating to a builder’s election to
inspect and the application of certain affirmative defenses, and
would recast provisions relating to the applicable statute of
limitations,and the exclusivity of these provisions. The bill would
specify that the provisions governing home construction defect
actions apply to new residential units where the purchase
agreement was signed by the seller on and after January 1, 2003.
The bill would also make a statement of legislative intent
regarding a specified study.

The people of the State of California do enact as follows:

SECTION 1. Section 896 of the Civil Code is amended to
read:

896. Inany action seeking recovery of damages arising out of,
or related to deficiencies in, the residential construction, design,
specifications, surveying, planning, supervision, testing, or
observation of construction, a builder, and to the extent set forth
in Chapter 4 (commencing with Section 910), a general contractor,
subcontractor, material supplier, individual product manufacturer,
or design professional, shall, except as specifically set forth in this
title, be liable for, and the claimant’s claims or causes of action
shall be limited to violation of, the following standards, except as
specifically set forth in this title. This title applies to original
construction intended to Iseld as an individual dwelling unit. As
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to condominium conversions, this title does not apply to or does
not supersede any other statutory or common law.

(a) With respect to water issues:

(1) A door shall not allow unintended water to pass beyond,
around, or through the door or its designed or actual moisture
barriers, if any.

(2) Windows, patio doors, deck doors, and their systems shall
not allow water to pass beyond, around, or through the window,
patiodoor, or deck door or its designed or actual moisture barriers,
including, without limitation, internal barriers within the systems
themselves. For purposes of this paragraph, “systems” include,
without limitation, windows, window assemblies, framing,
substrate, flashings, and trim, if any.

(3) Windows, patio doors, deck doors, and their systems shall
not allow excessive condensation to enter the structure and cause
damage to another component. For purposes of this paragraph,
“systems” include, without limitation, windows, window
assemblies, framing, substrate, flashings, and trim, if any.

(4) Roofs, roofing systems, chimney caps, and ventilation
components shall not allow water to enter the structure or to pass
beyond, around, or through the designed or actual moisture
barriers, including, without limitation, internal barriers located
within the systems themselves. For purposes of this paragraph,
“systems” include, without limitation, framing, substrate, and
sheathing, if any.

(5) Decks, deck systems, balconies, balcony systems, exterior
stairs, and stair systems shall not allow water to pass into the
adjacent structure. For purposes of this paragraph, “systems”
include, without limitation, framing, substrate, flashing, and
sheathing, if any.

(6) Decks, deck systems, balconies, balcony systems, exterior
stairs, and stair systems shall not allow unintended water to pass
within the systems themselves and cause damage to the systems.
For purposes of this paragraph, “systems” include, without
limitation, framing, substrate, flashing, and sheathing, if any.

(7) Foundation systns and slabs shall not allow water or vapor
to enter into the structure so as to cause damage to another building
component.
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(8) Foundation systns and slabs shall not allow water or vapor
to enter into the structure so as to limit the installation of the type
of flooring materials typically used for the particular application.

(9) Hardscape, including paths and patios, irrigation systems,
landscaping systems, and drainage systems, that are installed as
part ofthe original construction, shall not be installed in such a way
as to cause water or soil erosion to enter into or come in contact
with the structure so as to cause damage to another building
component.

(10) Stucco, exterior siding, exterior walls, including, without
limitation, exterior framing, and other exterior wall finishes and
fixtures and the systems of those components and fixtures,
including, but not limited to, pot shelves, horizontal surfaces,
columns, and plant-ons, shall be installed in such a way so as not
to allow unintended water to pass into the structure or to pass
beyond, around, or through the designed or actual moisture
barriers of the system, including any internal barriers located
within the system itself. For purposes of this paragraph,
“systems” include, without limitation, framing, substrate,
flashings, trim, wall assemblies, and internal wall cavities, if any.

(11) Stucco, exterior siding, and exterior walls shall not allow
excessive condensation to enter the structure and cause damage to
another component. For purposes of this paragraph, “systems”
include, without limitation, framing, substrate, flashings, trim,
wall assemblies, and internal wall cavities, if any.

(12) Retaining and site walls and their associated drainage
systems shall not allow unintended water to pass beyond, around,
or through its designed or actual moisture barriers including,
without limitation, any internal barriers, so as to cause damage.
This standard does not apply to those portions of any wall or
drainage system that are designed to have water flow beyond,
around, or through them.

(13) Retaining walls and site walls, and their associated
drainage systems, shall only allow water to flow beyond, around,
or through the areas designated by design.

(14) The lines and components of the plumbing system, sewer
system, and utility systems shall not leak.

(15) Plumbing lines, sewer lines, and utility lines shall not
corrode so as to impede the useful life of the systems.
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(16) Sewer systems shall be installed in sualayas to allow
the designated amount of sewage to flow through the system.

(17) Shower and bath enclosures shall not leak water into the
interior of walls, flooring systems, or the interior of other
components.

(18) Ceramidile and tile countertops shall not allow water into
the interior of walls, flooring systems, or other components so as
to cause damage.

(b) With respect to structural issues:

(1) Foundations, load bearing components, and slabs, shall not
contain significant cracks or significant vertical displacement.

(2) Foundations, load bearing components, and slabs shall not
cause the structure, in whole or in part, to be structurally unsafe.

(3) Foundations, load bearing components, and slabs, and
underlying soils shall be constructed so as to materially comply
with the design criteria set by applicable government building
codes, regulations, and ordinances for chemical deterioration or
corrosion resistance in effect at the time of original construction.

(4) A structure shall be constructed so as to materially comply
with the design criteria for earthquake and wind load resistance,
as set forth in the applicable government building codes,
regulations, and ordinances in effect at the time of original
construction.

(c) With respect to soil issues:

(1) Soils and engineered retaining walls shall not cause, in
whole or in part, damage to the structure built upon the soil or
engineered retaining wall.

(2) Soils and engineered retaining walls shall not cause, in
whole or in part, the structure to be structurally unsafe.

(3) Soils shall not cause, in whole or in part, the land upon
which no structure is built to become unusable for the purpose
represented at the time of original sale by the builder or for the
purpose for which that land is commonly used.

(d) With respect to fire protection issues:

(1) A structure shall be constructed so as to materially comply
with the design criteria of the applicable government building
codes, regulations, and ordinances for fire protection of the
occupants in effect at the time of the original construction.

(2) Fireplaces, chimneys, chimney structures, and chimney
termination caps shall be constructed and installed in such a way
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SO as not to cause an unreasonable risk of fire outside the fireplace
enclosure or chimney.

(3) Electrical and mechanical systems shall be constructed and
installed in such a way so as not to cause an unreasonable risk of
fire.

(e) With respect to plumbing and sewer issues:

Plumbing and sewer systems shall be installed to operate
properly and shall not materialiypair the use of the structure by
its inhabitants. However, no action may be brought for a violation
of this subdivision more than four years after close of escrow.

() With respect to electrical system issues:

Electrical systems shall operate properly and shall not
materially impair the use of the structure by its inhabitants.
However, no action shall be brought pursuant to this subdivision
more than four years from close of escrow.

(g) With respect to issues regarding other areas of construction:

(1) Exterior pathways, driveways, hardscape, sidewalls,
sidewalks, and patios installed by the original builder shall not
containcracks that display significant vertical displacement or that
are excessive. However, no action shall be brought upon a
violation of this paragraph more than four years from close of
€SCrow.

(2) Stucco, exterior siding, and other exterior wall finishes and
fixtures, including, but not limited to, pot shelves, horizontal
surfaces, columns, and plant-ons, shall not contain significant
cracks or separations.

(3) (A) To the extent not otherwise covered by these standards,
manufactured products, including, but not limited to, windows,
doors, roofs, plumbing products and fixtures, fireplaces, electrical
fixtures, HVAC units, countertops, cabinets, paint, and appliances
shall be installed so as not to interfere with the products’ useful
life, if any.

(B) For purposes of this paragraph, “useful life” means a
representation of how long a product is warranted or represented,
through its limited warranty or any written representations, to last
by its manufacturer, including recommended or required
maintenance. If there is no representation by a manufacturer, a
builder shall install manufactured products so as not to interfere
with the product’s utility.
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(C) For purposes of this paragraph, “manufactured product”
means a product that is completely manufactured offsite.

(D) If no useful life representation is made, or if the
representation iess than one year, the period shall be no less than
one year. If a manufactured product is damaged as a result of a
violation ofthese standards, damage to the product is a recoverable
element of damages. This subparagraph does not limit recovery if
there has been damage to another building component caused by
a manufactured product during the manufactured product’s useful
life.

(E) This title does not apply in any action seeking recovery
solely for a defect in a manufactured product located within or
adjacent to a structure.

(4) Heating, if any, shall be installed so as to be capable of
maintaining a room temperature of 70 degrees Fahrenheit at a
point three feet above the floor in any living space.

(5) Living space air-conditioning, if any, shall be provided in
a manner consistent with the size and efficiency design criteria
specified in Title 24 of the California Code of Regulations or its
successor.

(6) Attached structures shall be constructed to comply with
interunit noise transmission standards set by the applicable
government building codes, ordinances, or regulations in effect at
the time of the original construction. If there is no applicable code,
ordinance, or regulation, this paragraph does not apply. However,
no action shall be brought pursuant to this paragraph more than one
year from the original occupancy of the adjacent unit.

(7) Irrigationsystems and drainage shall operate properly so as
not to damage landscaping or other external improvements.
However, no action shall be brought pursuant to this paragraph
more than one year from close of escrow.

(8) Untreated wood posts shall not be installed in contact with
soil so as to cause unreasonable decay to the wood based upon the
finish grade at the time of original construction. However, no
action shall be brought pursuant to this paragraph more than two
years from close of escrow.

(9) Untreated steel fences and adjacent components shall be
installed so as to prevent unreasonable corrosion. However, no
action shall be brought pursuant to this paragraph more than four
years from close of escrow.
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(10) Paintand stains shall be applied in such a manner so as not
to cause deterioration of the building surfaces for the length of time
specified by the paint or stain manufacturers’ representations, if
any. However, no action shall be brought pursuant to this
paragraph more than five years from close of escrow.

(11) Roofing materials shall be installed so as to avoid
materials falling from the roof.

(12) The landscaping systems shall be installed in such a
manner so as to survive for not less than one year. However, no
action shall be brought pursuant to this paragraph more than two
years from close of escrow.

(13) Ceramic tile and tile backing shall be installed in such a
manner that the tile does not detach.

(14) Dryer ducts shall be installed and terminated pursuant to
manufacturer installation requirements. However, no action shall
be brought pursuant to this paragraph more than two years from
close of escrow.

(15) Structures shall be constructed in such a manner so as not
to impair the occupants’ safety because they contain public health
hazards as determined by a duly authorized public health official,
health agency, or governmental entity having jurisdiction. This
paragraph does not limit recovery for any damages caused by a
violation ofany other paragraph of this section on the grounds that
the damages do not constitute a health hazard.

SEC. 2. Section 911 of the Civil Code is amended to read:

911. (a) For purposes of this title, except as provided in
subdivision (b), “builder” means any entity or individual,
including, but not limited to a builder, developer, general
contractor, contractor, or original seller, who, at the time of sale,
was also in the business of selling residential units to the public for
the property that is the subject of the homeowner’s claim or was
in the business of building, developing, or constructing residential
units for public purchase for the property that is the subject of the
homeowner’s claim.

(b) For the purposes of this title, “builder” does not include
any entity or individual whose involvement with a residential unit
that isthe subject of the homeowner’s claim is limited to his or her
capacity as general contractor or contractor and who is not a
partner, member of, subsidiaof; or otherwise similarly &fiated
with the builder. For purposes of this title, these nonaffiliated
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general contractors and nonaffiliated contractors shall be treated
the same as subcontractors, material suppliers, individual product
manufacturers, and design professionals.

SEC. 3. Section 912 of the Civil Code is amended to read:

912. A builder shall do all of the following:

(a) Within 30 days of a written request by a homeowner or his
or her legal representative, the builder shall provide copies of all
relevant plans, specifications, mass or rough grading plans, final
soils reports, Department of Real Estate public reports, and
available engineering calculations, that pertain to a homeowner’s
residencespecifically or as part of a larger development tract. The
request shall be honored if it states that it is made relative to
structural, fire safety, or soils provisions of this title. However, a
builder is not obligated to provide a copying service, and
reasonable copying costs shall be borne by the requesting party. A
builder may require that the documents be copied onsite by the
requesting party, except that the homeowner may, at his or her
option, use his or her own copying service, which may include an
offsite copy facility that is bonded and insured. If a builder can
showthat the builder maintained the documents, but that they later
became unavailable due to loss or destruction that was not the fault
of the builder, the builder may be excused from the requirements
of this subdivision, in which case the builder shall act with
reasonable diligence to assist the homeowner in obtaining those
documents from any applicable government authority or from the
source that generated the document. However, in that case, the
time limits specified by this section do not apply.

(b) At the expense of the homeowner, who may opt to use an
offsite copy facility that is bonded and insured, the builder shall
provide to the homeowner his or her legal representative copies
of all maintenance and preventative maintenance
recommendations that pertain to his or her residence within 30
days of service of a written request for those documents. Those
documentshall also be provided to the homeowner in conjunction
with the initial sale of the residence.

(c) At the expense of the homeowner, who may opt to use an
offsite copy facility that is bonded and insured, a builder shall
provide to the homeowner his or her legal representative copies
of all manufactured products maintenance, preventive
maintenance, and limited warranty information within 30 days of
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a written request for those documents. These documents shall also
be provided to the homeowner in conjunction with the initial sale
of the residence.

(d) At the expense of the homeowner, who may opt to use an
offsite copy facility that is bonded and insured, a builder shall
provide to the homeowner his or her legal representative copies
of all of the builder’s limited contractual warranties in accordance
with this part in effect at the time of the original sale of the
residence within 3@ays of a written request for those documents.
Those documents shall also be provided to the homeowner in
conjunction with the initial sale of the residence.

(e) A builder shall maintain the name and address of an agent
for notice pursuant to this chapter with the Secretary of State or,
alternatively, elect to use a third party for that notice if the builder
has notified the homeowner in writing of the third party’s name
and address, to whom claims and requests for information under
this section may be mailed. The name and address of the agent for
notice or third party shall be included with the original sales
documentation and shall be initialed and acknowledged by the
purchaser and the builder’s sales representative.

This subdivision applies to instances in which a builder
contractswith a third party to accept claims and act on the builder’s
behalf. A builder shall give actual notice to the homeowner that the
builder has made such an election, and shall include the name and
address of the third party.

(H) A builder shall record on title a notice of the existence of
these procedures and a notice that these procedures impact the
legal rights of the homeowner. This information shall also be
included with the original sales documentation and shall be
initialed and acknowledged by the purchaser and the builder’s
sales representative.

(@) A builder shall provide, with the original sales
documentation, @ritten copy of this title, which shall be initialed
and acknowledged by the purchaser and the builder’s sales
representative.

(h) As to any documents provided in conjunction with the
original sale, the builder shall instruct the original purchaser to
provide those documents to any subsequent purchaser.

(i) Any builder who fails to comply with any of these
requirements within the time specified is not entitled to the

94



— 11— AB 903

protection of this chapteand the homeowner is released from the
requirements of this chapter and may proceed with the filing of an
action, in which case the remaining chapters of this part shall
continue to apply to the action.

SEC. 4. Section 916 of the Civil Code is amended to read:

916. (a) If a builder elects to inspect the claimed unmet
standards, the builder shall complete the initial inspection and
testing within 14 days after acknowledgment of receipt of the
notice of the claim, at a mutually convenient date and time. If the
homeowner has retained legal representation, the inspection shall
be scheduled with the legal representative’s office at a mutually
convenient date and time, unless the legal representative is
unavailable during the relevant time periods. All costs of builder
inspectionand testing, including any damage caused by the builder
inspection, shall be borne by the builder. The builder shall also
provide written proof that the builder has liability insurance to
cover any damages or injuries occurring during inspection and
testing. The builder shall restore the property to its pretesting
condition within 48 hours of the testing. The builder shall, upon
request, allow the inspections to be observed and electronically
recorded, videotaped, or photographed by the claimant or his or
her legal representative.

(b) Nothing that occurs during a builder’s or claimant’s
inspection or testing may be used or introduced as evidence to
support a spoliation defense by any potential party in any
subsequent litigation.

(c) If a builder deems a second inspection or testing reasonably
necessary, and specifies the reasons therefor in writing within
threedays following the initial inspection, the builder may conduct
a second inspection or testing. A second inspection or testing shall
be completed within 40 days of the initial inspection or testing. All
requirements concerning the initial inspection or testing shall also
apply to the second inspection or testing.

(d) If the builder fails to inspect or test the property within the
time specified, the claimant is released from the requirements of
this section and may proceed with the filing of an action. However,
the standards set forth in the other chapters of this title shall
continue to apply to the action.

(e) If a builder intends to hold a subcontractor, design
professional, individual product manufacturer, or material
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supplier, including an insurance carrier, warranty company, or
service company, responsible for its contribution to the unmet
standard, the builder shall provide notice to that person or entity
sufficiently in advance to allow them to attend the initial, or if
requestedsecond inspection of any alleged unmet standard and to
participate in the repair process. The claimant and his or her legal
representative, if any, shall be advised in a reasonable time prior
to the inspection as to the identity of all persons or entities invited
to attend. This subdivision does not apply to the builder’s
insurance company. Except with respect to any claims involving
a repair actually conducted under this chapter, nothing in this
subdivision shall be construed to relieve a subcontractor, design
professional, individual product manufacturer, or material
supplier of any liability under an action brought by a claimant.

SEC. 5. Section 936 of the Civil Code is amended to read:

936. Each and every provision of the other chapters of this
title apply to general contractors, subcontractors, material
suppliers, individual product manufacturers, and design
professionals to the extent that the general contractors,
subcontractors, material suppliers, individual product
manufacturers, and design professionals caused, in whole or in
part, a violation of a particulatandard as the result of a negligent
act or omission or a breach of contract. In addition to the
affirmative defenses set forth in Section 945.5, a general
contractor, subcontractor, material supplier, design professional,
individual product manufacturer, or other entity may also offer
common lawand contractual defenses as applicable to any claimed
violation of a standard. All actions by a claimant or builder to
enforce an express contract, or any provision thereof, against a
general contractor, subcontractor, material supplier, individual
product manufacturer, or design professional is preserved.
Nothing inthis title modifies the law pertaining to joint and several
liability for builders, general contractors, subcontractors, material
suppliers, individual product manufacturer, and design
professionals that contribute to any specific violation of this title.
However, the negligence standard in this section doespply to
any general contractor, subcontractor, material supplier,
individual product manufacturer, or design professional with
respect to claims for which strict liability would apply.

SEC. 6. Section 938 of the Civil Code is amended to read:
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938. This title applies only to new residential units where the
purchase agreement with the buyer was signed by the seller on or
after January 1, 2003.

SEC. 7. Section 941 of the Civil Code is amended to read:

941. (a) Except as specifically set forth in this title agton
may be brought to recover under this title more than 10 years after
substantial completion of the improvement but not later than the
date of recordation of a valid notice of completion.

(b) As used in this section, “action” includes an action for
indemnity brought against a person arising out of that person’s
performance or furnishing of services or materials referred to in
this title, except that a cross-complaint for indemnity may be filed
pursuant to subdivision (b) of Section 428.10 of the Code of Civil
Procedure in an action which has been brought within the time
period set forth in subdivision (a).

(c) The limitation prescribed by this section may not be
asserted by way of defense by any person in actual possession or
the control, as owner, tenant or otherwise, of such an
improvement, at the time any deficiency in the improvement
constitutes the proximate cause for which it is proposed to make
a claim or bring an action.

(d) Sections 337.15 and 337.1 of the Code of Civil Procedure
do not apply to actions under this title.

(e) Existing statutory and decisional law regarding tolling of
the statute of limitations shall apply to the time periods for filing
an action or making a claim under this title, except that repairs
made pursuant to Chapter 4 (commencing with Section 910), with
the exception of the tolling provision contained in Section 927, do
not extend the period for filing an action, or restart the time
limitations contained in subdivision (a) or (b) of Section 7091 of
the Business and Professions Code. If a builder arranges for a
contractor terform a repair pursuant to Chapter 4 (commencing
with Section 910), as to the builder the time period for calculating
the statute of limitation in subdivision (a) or (b) of Section 7091
of the Business and Professions Code shall pertain to the
substantial completion of the original construction and not to the
date of repairs under this title. The time limitations established by
this title do not apply to any action by a claimant for a contract or
express contractual provision. Causes of action and damages to
which this chapter does not apply are not limited by this section.
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SEC. 8. Section 942 of the Civil Code is amended and
renumbered to read:

943. (a) Except as provided in this title, no other cause of
action for a claim covered by this title or for damages recoverable
under Section 944 is allowed. In addition to the rights under this
title, this title does not apply to any action by a claimant to enforce
a contract or express contractual provision, or any action for fraud,
personal injury, oviolation of a statute. Damages awarded for the
items set forth in Section 944 in such other cause of action shall be
reduced by the amounts recovered pursuant to Section 944 for
violation of the standards set forth in this title.

(b) As to any claims involving a detached single-family home,
the homeowner’s right to the reasonable value of repairing any
nonconformity is limited to the repair costs, or the diminution in
currentvalue of the home caused by the nonconformity, whichever
is less, subject to the personal use exception as developed under
common law.

SEC. 9. Section 942 is added to the Civil Code, to read:

942. Inorder to make a claim for violation of the standards set
forth in Chapter 2 (commencing with Section 896), a homeowner
need only demonstrate, in accordance with the applicable
evidentiary standard, that the home does not meet the applicable
standard, subject to the affirmative defenses set forth in Section
945.5. No further showing of causation or damages is required to
meet the burden of proof regarding a violation of a standard set
forth in Chapter 2 (commencing with Section 896), provided that
the violation arises out of, pertains to, or is related to, the original
construction.

SEC. 10. Section 945.5 of the Civil Code is amended to read:

945.5. A builder, general contractor, subcontractor, material
supplier, individual product manufacturer, or design professional,
under the principles of comparative fault pertaining toraétive
defensesmnay be excused, in whole or in part, from any obligation,
damage, loss, or liability if the builder, general contractor,
subcontractor, material supplier, individual product manufacturer,
or design professional, can demonstrate any of the following
affirmative defenses in response to a claimed violation:

(a) To the extent it is caused by an unforeseen act of nature
which caused the structure not to meet the standard. For purposes
of this section an “unforeseen act of nature” means a weather
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condition, earthquake, or manmade event such as war, terrorism,
or vandalism, in excess of the design criteria expressed by the
applicable building codes, regulations, and ordinances in effect at
the time of original construction.

(b) To the extent it is caused by a homeowner’s unreasonable
failure to minimize or prevent those damages in a timely manner,
including the failure of the homeowner to allow reasonable and
timely access for inspections and repairs under this title. This
includes the failure to give timely notice to the builder after
discovery of a violation, but does not include damages due to the
untimely or inadequate response of a builder to the homeowner’s
claim.

(c) To the extent it is caused by the homeowner or his or her
agent, employee, general contractor, subcontractor, independent
contractor, or consultant by virtue of their failure to follow the
builder’'s or manufacturer’s recommendations, or commonly
accepted homeowner maintenance obligations. In order to rely
upon this defense as it relates to a builder’'s recommended
maintenance schedule, the builder shall show that the homeowner
had written notice of these schedules and recommendations and
that the recommendations and schedules were reasonable at the
time they were issued.

(d) To the extent it is caused by the homeowner or his or her
agent’s or an independent third party’s alterations, ordinary wear
and tear, misuse, abuse, or neglect, or by the structure’s use for
something other than its intended purpose.

(e) To the extent that the time period for filing actions bars the
claimed violation.

(f) As to a particular violation for which the builder has
obtained a valid release.

(g) To the extent that the builder’s repair was successful in
correcting the particular violation of the applicable standard.

(h) As to any causes of action to which this statute does not
apply, all applicable affirmative defenses are preserved.

SEC. 11. Itidhe intent of the Legislature that the Department
of Insurance conduct a study in consultation with the
representatives of the labor, insurance, and building industries, to
determine whether lower rates are justified for comprehensive
general liability insurance policies with respect to construction
defectclaims arising out of projects built with apprentices enrolled
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in an apprenticeship program approved by the California
Apprenticeship Council.
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