AMENDED IN SENATE APRIL 29, 2004

SENATE BILL No. 1633

Introduced by Senator Figueroa

February 20, 2004

An act to add Title 1.81.25 (commencing with Section 1798.91) to
Part 4 of Division 3 of the Civil Code, relating to privacy.

LEGISLATIVE COUNSELS DIGEST

SB 1633, as amended, Figueroa. Children and consumers:
information privacy.

Existing law provides for the confidentiality of medical information
regarding a patient. These provisions prohibit certain health care
providers and business entities from disclosing medical information
regarding a patient without the express authorization of the patient or
legal representative, except as specified.

This bill would enact the Children’s Information and Consumer’s
Medical Information Privacy Protection Act. The act would prohibit a
business fromdirectly or indirectly, obtaining or seeking personally
identifying informatior—pertairinghat it knows, or should know,
pertainsto a minor child, as defined--era-censdrighe information
is for direct marketingwithout first securing the permission of the
child’'s-parentgparentor legal-guardianguaidian,-erthe-consumeas
specified.The bill would require that the permission of the parent or
guardian be in writing and be accompanied by specified disclosures.
The bill would also prohibit a business from obtaining medical
information pertaining to a consumer if it is to be used for direct
marketing without securing the permission of the consumer and
providing specified disclosures. The bill would except businesses that
are already subject to the Confidentiality of Medical Information Act.
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Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

OCO~NOUITRA,WNE

The people of the State of California do enact as follows:

SECTION 1. The Legislature hereby finds and declares the
following:

(a) Of all of the kinds of personal information that are routinely
bought and sold for direct marketing purposes, medical
information and information about children are two kinds that
consumers least want distributed without their knowledge or
permission.

(b) Unlikethe federal Constitution, Section 1 of Article | of the
California Constitution explicitly provides for a guaranteed right
of privacy.

(c) Where control of their most intimate medical information
is concerned, there is a compelling state interest in providing
Californians the right to block the for-profit distribution of that
information without their informed consent.

(d) Where control of information about their children is
concerned, there is a compelling state interest in providing
California’s parents the right to block the for-profit distribution of
that information without their informed consent.

SEC. 2. Title 1.81.25 (commencing with Section 1798.91) is
added to Part 4 of Division 3 of the Civil Code, to read:

TITLE 1.81.25. PRIVACY PROTECTION: CHILDREN
AND CONSUMERS

1798.91. (a) This title shall be known and may be cited as
“The Children’s Information And Consumer’s Medical
Information Privacy Protection Act.”

(b) For purposes of this title, the following definitions shall
apply:

(1) “Direct marketing purposes” means the use of personal
information for marketing or advertising products, goods, or
servicedirectly to individuals. “Direct marketing purposedbes
not include the use of personal information (A) by bona fide tax
exempt charitable or religious organizations to solicit charitable
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contributions or (B) to raise funds from and communicate with
individuals regarding politics and government.

(2) “Medical information” means any individually
identifiable information, in electronic or physical form, regarding
a patient’'s medical history, mental or physical condition, or
treatment. “Individually identifiable” means that the medical
information includes or contains any element of personal
identifying information sufficient to allow identification of the
individual, such as the patient's name, address, electronic mail
address, telephone number, or social security number, or other
information that, alone or in combination with other publicly
available information, reveals the individual’s identity.

(3) “Personally identifiable information pertaining to a minor
child” means that the information includes or contains any
element of personal identifying information sufficient to allow
identification of the individual minor child, such as the child’s
name, address, electronic mail address, telephone number, or
social security number, or other information that, alone or in
combinationwith other publicly available information, reveals the
individual minor child’s identity.

1798.91.1. (a) A business may ndalirectly or indirectly,
obtain or seek to obtain personally identifying information
pertairing If the business knows or should know that the
information pertaingo a minor child,andif the information is to
be used for direct marketing purposes, without first securing the
permission of the child’s parents or legal guardians as prescribed
by subdivision (b).

(b) The parental permission required by subdivision (a) shall be
in writing and shall be signed by-both-parents-er-al-ef-the-minor
ehile'sHegal-guardianthe minor child's parent or legal gudian.

For that permission to be valid, immediately above any signature
line, in 14-point bold type, the following language shall appear:

“To the—parents—Byparent or guardian: If you have been
provided this form, it is because a business is seeking your
permission to provide personal information about your child to
other people or companies. While banks, insurance companies,
credit reporting companies, and medical providers are restricted
by law under certain circumstances from disclosing personal
information, most companies are free to disclose this information
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to whomever they choose. Many companies routinely rent lists of
their customers to other businesses without the knowledge or
consent of their customers so that those other businesses can
market products to you or your child.

By signing this informed consent, yed-areay beallowing-us
the business that is asking you to sigto#sell provideto any
person or compary—-we—wisthe business wishesur child’s
name, home address, telephone number, e-mail address;-or social

seeurty-rumbenther personally identifiable information
Yo

| AGREE TO ALLOW [INSERT COMPANY NAME] THE
RIGHT FOREVER TO PROVIDE MY CHILD’S PERSONAL TO
THIRD PARTIES. | ACKNOWLEDGE THAT IT IS ILLEGAL
FOR [INSERT COMPANY NAME] TO STATE OR EVEN
SUGGEST THAT | HAVE TO PROVIDE PERSONAL
INFORMATION ABOUT MY CHILD TO GET THE FREE OR
DISCOUNTED GOOD, SERVICE, OR PRIZE IT IS
PROMOTING. THIS IS TRUE WHETHER OR NOT IT IS A
GOVERNMENT OR CHARITABLE SURVEY.”

The following language shall also appear above the signature
line, if applicable:

“The businessnay be dieringyou a free or discounted good or
service or prize in exchange for giviagitighis permission about
your-ehiidrer’s child’s information. You must know that, under
California lawswehave the business has provide you the good,
service, or prize for free or at the discount anyway, even if you do
not give-usthe businespermission to sell or distribute your child’s
personal information.

We

The businessnay be telling you that-we-want wantsyour
child’s personal information for survey purposes. However, we
will the business maglso be—selingproviding your child’s
information for profit to other companies for their direct
marketing. There is no legal requirement that you fill out this
survey and this survey is in no way connected to any government
or charitable program.

FHAGREETO-ALLOW HNSERTFCOMPANY-NAMETHE
RIGHF—FOREVERTO—SELLMY-—CHHED'SPRERSONAL
INFORMAHONFH-ACKNOWAEDGETHATFHASHLEEGAL

FORHNSERTFCOMPANY-—NAMETO-—STAFEOREVEN
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(c) If a business that is required to comply with this section is
not able to produce an original signed writing that complies with
subdivision (b), it shall conclusively be presumed that no parental
permission has been provided.

1798.91.2. (a) A business may not, directly or indirectly,
obtain or seek to obtain medical information pertaining to a
consumer, if the information is to be used for direct marketing
purposes, without first securing the permission of the consumer as
prescribed by subdivision (b).

(b) The permission required by subdivision (a) shall be in
writing and shall be signed by the consumer. For that permission
to be valid, immediately above any signature line, in 14-point bold
type, the following language shall appear:

“If you have been provided this form, it is because a business is
seekingyour permission to provide medical information about you
to other people or companies. While medical care providers are
restricted by law under certain circumstances from disclosing
medical information about you, most companies are free to
disclose this information to whomever they choose if you
voluntarily give it to them. Many businesses routinely rent lists of
their customers to other businesses without the knowledge or
consent of their customers so that those other businesses can
market products to you.

By signing this informed consent, you may be allowing the
business that is asking you to sign it to provide any person or
company it wishes your name, home address, telephone number,
e-mail address, or other personally identifiable information and
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thatinformation could appear on a list of people with your medical
conditions.

The businessnay be telling you that-wé wantswant your
medical information for survey purposes. However-we-will also
be-sellirgit may also intend to provideur medical information
for profit to other companies for their direct marketing. There is
no legal requirement that you fill out this survey and this survey
is in no way connected to any government or charitable program.
| AGREE TO ALLOW [INSERT COMPANY NAME] THE
RIGHT FOREVER TO—SELLMY—CHHDSPERSONAL
PROVIDE MY MEDICAL INFORMATION. I
ACKNOWLEDGE THAT IT IS ILLEGAL FOR [INSERT
COMPANY NAME] TO STATE OR EVEN SUGGEST THAT |
HAVE TO PROVIDE-RPERSONALIINFORMAHON-ABOUT
MY-CHIED- MEDICAL INFORMATIONTO GET THE FREE
OR DISCOUNTED GOOD, SERVICE, OR PRIZEFHEY-ARE
IT IS PROMOTING-EBEVENFHOUGH-TFHISHSNOTTHIS IS
TRUE WHETHER OR NOT IT I8 GOVERNMENT OR
CHARITABLE SURVEY.”

(c) This section does not apply to businesses that are subject to
the Confidentiality of Medical Information Act (Part 2.6
(commencing with Section 56) of Division 1 of the Civil Code.

1798.91.3. -A—business—that—has—medical—information or

1798-91-4—The provisions of this t|tIe are severable. If any
provision ofthis title, or any provision of a section within this title,
or its application, is held invalid, that invalidity shall not affect
other provisions or applications that can be given effect without
the invalid provision or application.
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