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An act to-add-Seection—11100-01-+to-theHealth-and-Safety—Ceode;
relating-to-controlled-substanees: repeal Section 851.85 of, to repeal

and add Section 851.8 to, and to repeal Chapter 5 (commencing with
Section 4900) of Title 6 of Part 3 of, the Penal Code, relating to
criminal procedure.

LEGISLATIVE COUNSEL’S DIGEST

AB 283, as amended, Koretz. Ephedrine—and—pseudoephedrine:

retat-sate-Criminal procedure: factual innocence.

Existing law establishes procedures for the determining of factual
innocence and for the sealing and destruction of arrest or other
criminal records in connection thereto.

This bill would repeal those provisions and establish a new
procedure for determining factual innocence and sealing and
destroying arrest and other criminal records, as specified. The bill
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would also establish new procedures for persons who are erroneously
convicted to make claims for specified compensation against the state,
as specified.

By imposing additional duties on local law enforcement agencies in
connection with criminal records, this bill would impose a
state-mandated local program.

Existing law establishes procedures for persons who are wrongfully
convicted to make claims against the state for compensation, as
specified.

This bill would repeal those provisions.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these
statutory provisions.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Itis the intent of the Legislature in enacting this
act to provide a uniform, transparent and reliable procedure for
persons who have been arrested, convicted, and incarcerated for
crimes they did not commit, to establish their factual innocence,
to have the record of the wrongful conviction cleared, to provide
those persons with appropriate compensation for the time that
they were wrongfully imprisoned, and to provide those persons
with social services to assist their re-entry into society.

SEC. 2. Section 851.8 of the Penal Code is repealed.
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SEC. 3. Section 851.8 is added to the Penal Code, to read:

851.8. (a) A person who has been arrested for an offense
without a conviction, or whose conviction for an offense has been
set aside or has been the subject of a pardon, may establish his
or her “factual innocence” by proving either of the following by
a preponderance of the evidence:

(1) That the offense was not committed.

(2) If the offense was committed, that he or she did not commit
the offense.

(b) A proceeding to determine “factual innocence” shall be
initiated as follows:

(1) The person shall file a written petition in the superior
court where the conviction occurred or, in cases where the
person was not convicted, where the arrest occurred. The form
for such a petition shall be provided by the Judicial Council.

(2) The petition shall be supported by affidavits or
declarations under penalty of perjury, setting forth in plain
language and from personal knowledge, the following:

(A) The facts demonstrating the offense was not committed, or
that the petitioner did not commit the offense.

(B) In the event there was no conviction, the date of release
after arrest.

(C) In the event of a conviction, the dates of commitment to
and release from the Department of Corrections and
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Rehabilitation, and the date the conviction was set aside or the
date of any pardon from the Governor, if the pardon was granted
either on the ground the offense was not committed, or on the
ground the petitioner did not commit the offense.

(3) A petition under this section must be filed within two years
of whichever of the following events occurs latest in time:

(A) The date upon which the petitioner was released from
custody after the arrest.

(B) The date upon which the petitioner was released from
custody after conviction.

(C) The date of the pardon for the conviction or the date of a
final judgment setting aside the conviction.

(D) The effective date of this section.

(¢) (1) The court shall review the petition and the record of
arrest or conviction to determine whether the petition satisfies
the requirements in subdivision (b). The court may request an
informal response from the district attorney, and from the
Attorney General in cases involving a conviction and sentence to
state prison. The court shall deny a petition which does not meet
the requirements in subdivision (b). The court shall grant leave
to amend the petition if it appears the requirements can be
satisfied.

(2) If the petition meets the requirements of subdivision (b),
then the court shall grant a hearing on the petition if there is a
reasonable possibility the petitioner could prevail on the merits
based on the court’s review of the pleadings, the record, and any
relevant evidence notwithstanding Section 1538.5 or 1539. In the
court’s discretion, the public defender, an alternate public
defender or other attorney may be appointed.

(3) Upon the granting of a hearing, the court shall ensure the
district attorney and the Attorney General are provided copies of
the petition and any supporting documents filed with the petition,
if these have not been previously served on the district attorney
and the Attorney General. The district attorney, and the Attorney
General in cases involving a conviction and sentence to state
prison, shall be entitled to respond to the petition in writing and
to appear at the hearing.

(d) At the hearing, the court shall consider the record of arrest
or conviction and other evidence presented by the parties,
notwithstanding Section 1538.5 or 1539. Upon consideration of
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the entire case, the court shall declare the petitioner factually
innocent if it is proven by a preponderance of the evidence that
both:

(1) The offense was not committed, or the petitioner did not
commit the offense.

(2) The petitioner did not intentionally contribute to the arrest
or the conviction. The petitioner intentionally contributed to the
arrest or conviction if he or she intended to cause the arrest or
conviction and actually caused the arrest or conviction by act or
omission. A false confession or guilty plea is not an automatic
bar to the finding of factual innocence under this section.

(e) Upon a finding of factual innocence, the following shall
occur:

(1) (A) The court shall order the Department of Justice, and
any law enforcement agency which arrested the petitioner or
participated in the arrest of the petitioner for the offense for
which the petitioner has been found factually innocent under this
section, to seal all physical records of the arrest and conviction.
Physical records include paper documents such as arrest reports.

(B) The department and any law enforcement agency which
arrested the petitioner or participated in the arrest of the
petitioner for the offense for which the petitioner has been found
factually innocent under this section shall destroy all computer
and electronic records of the arrest and conviction. Destruction
of computer and electronic records shall include deletion of all
reference to the arrest or conviction from any and all national,
statewide, or local databases maintained by law enforcement
agencies.

(C) The department and any law enforcement agency which
arrested the petitioner or participated in the arrest of the
petitioner for the offense for which the petitioner has been found
factually innocent under this section shall request the destruction
of such records which the agency has given to any other agency
or entity.

(D) The court or other officer presiding over any litigation
related to the arrest or conviction for which the petitioner has
been found factually innocent may, upon a showing of good
cause, permit any records sealed pursuant to this section to be
opened and submitted into evidence. The records shall be
confidential and shall be available for inspection only by the
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court, jury, parties, counsel for the parties and any other person
authorized by the court or presiding officer.

(2) (A) The court shall issue a written certificate to the
petitioner that he or she has been found factually innocent of the
offense. The Judicial Council shall supply a form for the court to
use for this certificate. Thereafter, the arrest and conviction shall
be deemed not to have occurred and the person may answer
accordingly any question relating to its occurrence.

(B) If the court grants a factual finding of innocence for a
conviction that resulted in a sentence to state prison, then the
court shall also include on the written certificate the number of
days the petitioner was imprisoned pursuant to the conviction for
which the petitioner has been found factually innocent under this
section. The number of days shall include both the days of
imprisonment prior to and subsequent to the date of the
conviction. A copy of the certificate shall be given to the
petitioner.

(3) The court shall, based on evidence provided after petition
is granted, determine the actual economic losses incurred by the
petitioner as a result of the conviction for which the petitioner
has been found factually innocent under this section, including
but not limited to, reasonable attorneys fees associated with
petitioner’s criminal defense and efforts to prove his or her
innocence.

(4) The court shall, based on evidence provided after the
petition is granted, determine the value of the reasonable goods
and services necessary for the petitioner to meet basic needs and
successfully reintegrate into society. Those goods and services
may include necessary medical services, mental health
counseling, housing assistance, educational and vocational
counseling, job training and job placement assistance.

(5) The court shall transmit to the Victim Compensation and
Government Claims Board a copy of the petition, the certificate
of factual innocence, and its findings regarding appropriate
compensation under this section.

(6) (A) Within thirty days of receipt of the information
referenced in paragraph (4), the Victim Compensation and
Government Claims Board shall prepare and submit a report to
the next Legislature of this state, with a recommendation that an
appropriation be made by the Legislature to indemnify the
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petitioner in an amount equal to one hundred dollars ($100) per
day of incarceration, as found by the court and noted on the
certificate, and for the amount determined by the court under
paragraphs (3) and (4). The Victim Compensation and
Government Claims Board shall include in its report a copy of
the petition, the certificate of factual innocence, and the court’s
findings pursuant to this section Any such appropriation shall not
be treated as gross income to the petitioner under the provisions
of the Revenue and Taxation Code.

(B) The Victim Compensation and Government Claims Board
shall also give to the Controller of this state a statement showing
its recommendations for appropriations under the provisions of
this section, as provided by law in cases of other claimants
against this state for which no appropriations have been made.

() The provisions of this section shall apply to a detention
under Section 849.5 or 851.6. However, the provisions of this
section shall not apply to any offense which is classified as an
infraction.

(9) (1) The provisions of this section shall be repealed on the
effective date of a final judgment based on a claim under the
California or United States Constitution holding that evidence
which is relevant, reliable, and material may not be considered
for purposes of a judicial determination of factual innocence
under this section. For purposes of this subdivision, a judgment
by the appellate division of a superior court is a final judgment if
it is published and if it is not reviewed on appeal by a court of
appeal. A judgment of a court of appeal is a final judgment if it is
published and if it is not reviewed by the California Supreme
Court.

(2) Any such decision referred to in this subdivision shall be
stayed pending appeal.

(h) A judgment of the court granting or denying a
determination of factual innocence is subject to the following
appeal path:

(1) If no accusatory pleading was filed in the arrest at issue in
the petition, or if the accusatory pleading was filed in a
misdemeanor case, appeal is to the appellate division of the
superior court.

94



O©Coo~No ok~ wNE

— 13— AB 283

(2) If the accusatory pleading was filed in a felony case in the
arrest or conviction at issue in the petition, appeal is to the court
of appeal.

(i) A judicial determination on a petition filed pursuant to this
section, either granting or denying a factual finding of
innocence, shall not be admissible in any civil suit brought by the
petitioner related to the arrest, prosecution, or incarceration at
issue in the petition.

(J)) The Department of Corrections and Rehabilitation shall
notify each person who receives a pardon or whose conviction is
reversed, at or before the time that he or she is released from
prison, that he or she may be eligible for compensation under
this chapter.

SEC. 4. Section 851.85 of the Penal Code is repealed.

eobfrt:

SEC. 5. Chapter 5 (commencing with Section 4900) of Title 6
of Part 3 of the Penal Code is repealed.

SEC. 6. If the Commission on State Mandates determines that
this act contains costs mandated by the state, reimbursement to
local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division
4 of Title 2 of the Government Code.
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