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February 21, 2007

i il -An act to add Artic1le 2.6 (commencing with Sectior;
52300) to Chapter 2 of Division 18 of the Food and Agricultural Code,
relating to liability.

LEGISLATIVE COUNSEL’S DIGEST

AB 541, as amended, Huffman. Liability: genetically engineered
plants.

Existing law providesthat everyoneisgenerally responsible, not only
for theresult of hisor her willful acts, but aso for an injury occasioned
to another by hisor her want of ordinary care or skill in the management
of hisor her property or person, except so far asthelatter has, willfully
or by want of ordinary care, brought the injury upon himself or herself.
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This bill would provide a protocol for obtaining and testing a crop
sample to determine whether a contract has been breached or a patent
on a transgenic organism has been infringed by a farmer who is
planting, managing, or harvesting a crop, as specified. The bill would
provide for agreed or court-ordered sampling, with provisions relating
to notice to the parties of sampling and results, protective orders against
intentional destruction or damage to crops, and fees for sampling by
or under agreement with the Secretary of Food and Agriculture. The
bill would provide that a farmer is not liable for breach of a seed
contract or patent infringement for a de minimis or unintentional
possession of a product in which the seed labeler, or patent holder or
licensee, has rights. This bill would state the intent of the Legislature,
as specified, in enacting this act.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the State of California do enact as follows:
1 SECTION 1. Article 2.6 (commencing with Section 52300) is

2 added to Chapter 2 of Division 18 of the Food and Agricultural
3 Code, to read:
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Article 2.6. Genetically Engineered Plants

52300. For purposes of this article only, the following
definitions apply:

(a) “Farmer” means the person responsible for planting a crop,
managing the crop, and harvesting the crop from land on which
a breach of contract or patent infringement is alleged to have
occurred.

(b) ““Transgenic organism’ means an organism, including, but
not limited to, animal, plant, bacterium, cyanobacterium, fungus,
protist, or virus altered or produced through genetic modification
from a donor, vector, or recipient organism using modern
molecular techniques such as recombinant deoxyribonucleic acid
methodology, and any living organisms derived therefrom.

52301. (a) Before aperson or his or her agent holding a patent
on a transgenic organism may enter upon any land farmed by
another for the purpose of obtaining crop samples to determine
whether breach of contract or patent infringement has occurred,
the person holding the patent or his or her agent shall do both of
the following:

(1) Notify the farmer in writing of the allegation that breach of
contract or patent infringement has occurred and request
permission to enter upon the farmer’s land.

(2) Obtain the written permission of the farmer.

(b) The farmer shall grant or deny access in writing within 10
days of receipt of a request to enter the land pursuant to
subdivision (a). If the farmer withholds permission, the person
holding a patent may petition the superior court in the county in
which the alleged breach of contract or patent infringement has
occurred for an order granting permission to enter upon the
farmer’s land.

52302. |If either party requests the secretary to provide for the
collection of samples under Section 52301, or to participate in or
conduct any other aspect of the sampling or analysis process, the
secretary shall designate an employee or enter into an agreement
with a person or entity to implement the specified activity as
provided in regulations adopted pursuant to Section 52305. The
person or entity may be, but is not required to be, an employee or
agency of the state. The patent holder shall pay the fee charged
by the department under regulations adopted pursuant to Section
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52305. The farmer or the agent of the farmer and the person
holding the patent may be present at any collection of samples
conducted pursuant to this article, and each shall be notified of
the time and location of the sample taking in a timely manner.

52303. If the person holding a patent believes that the crop
from which samples are to be taken may be subject to intentional
damage or destruction, the person may seek a protective order
from the superior court. The protective order shall be crafted to
minimize interruption or interference with normal farming
practices, including harvest and tillage.

52304. Samples for analysis may be taken from a standing
crop, from representative standing plants in the field, or from crop
residue remaining in the field after harvest.

52305. The secretary may adopt rules, pursuant to Section
52331, to determine sampling protocols, which may specify all of
the following:

(a) Who is authorized to collect samples or conduct related
activity.

(b) Methods of sample storage.

(c) Standards for sampling, inspecting, analyzing, and testing
seeds consistent with this article.

(d) Fees to recover sampling and related costs.

52306. The results of any testing conducted pursuant to this
article shall be sent by registered letter by the testing party to the
other party within 30 days after the results are reported from the
testing laboratory.

52307. A farmer is not liable for the breach of a seed contract
or for patent infringement if a product, in which the seed labeler,
or patent holder or licensee, has rights, is possessed by the farmer
or found on real property owned or occupied by the farmer and
the presence of the product is de minimis or not intended by the
farmer.

SEC. 2. ltisthe intent of the Legislature to clarify, as needed,
the role and responsibility of the Department of Food and
Agriculture in the oversight of regulated agricultural
biotechnology.
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All matter omitted in this version of the bill
appears in the bill as amended in the
Assembly, April 23,2007 (JR11)
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