AMENDED IN ASSEMBLY MARCH 24, 2008

CALIFORNIA LEGISLATURE—2007—08 REGULAR SESSION

ASSEMBLY BILL No. 2073

Introduced by Assembly Member Benoit

February 19, 2008

An act to amend Section 668 of the Harbors and Navigation Code,
to—amend-Section—191-5-of the-Penal-Cede; and to amend Sections
23540, 23546, 23550, 23560,-23566,-and-23612-6fand-te-add-Section
23550-7te; and 23566 of the Vehicle Code, relating to driving under
the influence.

LEGISLATIVE COUNSEL’S DIGEST

AB 2073, as amended, Benoit. Drug and alcohol-related offenses:
motor vehicles and vessels.

(1) Existing law prohibits a person from operating a vessel or
manipulating water skis, an aquaplane, or a similar device, while under
the influence of an alcoholic beverage, a drug, or the combined influence
of an alcoholic beverage and a drug. Existing law expressly prohibits
this conduct under various specific circumstances.

Under existing law, a person who has a previous conviction of an
offense under these provisions or a previous separate conviction for
specified other offenses, including offenses related to operating a vessel
or motor vehicle while under the influence of an alcoholic beverage, a
drug, or the combined influence of an alcoholic beverage or drug, within
7 years of the commission of a current offense under these provisions
is subject to increased sanctions.

This bill Wouldeubsmu{ena—le-ye%eeﬁdmeﬁ—f%ﬂae—ﬁyeﬁeendmeﬁ

as-a-condittonto-impesing instead impose the increased sanctions on
repeat-offenders arepeat offender under these provisions, if the current
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offense occurs within 10 years of the previous conviction, rather than
7 years.

(2) Existing law prohibits a court from absolving from certain
penalties and fines a person who is convicted of a specified offense
involving the operation of a vessel while under the influence of an
alcoholic beverage, drug, or both, within 7 years of a conviction for a
similar offense or an offense when the separate conviction resulted from
the operation of a motor vehicle.

This bill would instead prohibit the court from absolving a person if
the conviction occurs within 10 years of the specified convictions, rather
than 7 years.

(3) Under existing law, it is unlawful to drive a motor vehicle while
under the influence of an alcoholic beverage, a drug, or both, or with
0.08% or more, by weight, of alcohol in one’s blood, or while addicted
to the use of a drug. There is another crime of driving under the
influence of alcohol, a drug, or both, or with 0.08% or more, by weight,
alcohol in one’s blood, and causing injury to another person. Under
existing law, for violations of each of these offenses, commonly known
as driving under the influence and driving under the influence causing
injury, respectively, (DUI), a court may impose sanctions, as specified.
Existing law imposes increased sanctions on persons who have
previously been convicted of a DUI offense withinl0 years of the
commission of a current specified similar offense.

This bill would similarly impose increased sanctions on a person who
has been charged with a DUI offense and has previously been convicted
of operating a vessel or manipulating water skis, an aquaplane, or a
similar device while under the influence of an alcoholic beverage, drug,
or the combined influence of an alcoholic beverage and drug, or a similar
offense.
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(4) By creating new penalty enhancements for existing crimes, the
bill would impose a state-mandated local program.

(5 The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 668 of the Harbors and Navigation Code
2 isamended to read:

3 668. (a) A personwho violates subdivision (c) of Section 652,
4 Section 654, 654.05, 654.06, 655.7, 658.3, 659, 673, 674, or 754,
5 or any regulations adopted pursuant thereto, or any regulation
6 adopted pursuant to Section 655.3 relating to vessel equipment
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requirements, is guilty of an infraction, punishable by a fine of not
more than two hundred fifty dollars ($250).

(b) (1) A person who violates Section 655.2, or any regulation
adopted pursuant thereto, or, except as provided in subdivision
(@), any regulation adopted pursuant to Section 655.3, is guilty of
a misdemeanor and shall be punished by a fine of not more than
one hundred dollars ($100) or imprisonment in the county jail for
not more than five days, or by both that fine and imprisonment,
for each violation.

(2) A person who violates subdivision (a) or (b) of Section 658
is guilty of a misdemeanor and shall be punished by a fine of not
more than two hundred dollars ($200) for each violation.

(3) A person who violates subdivision (d) of Section 652,
Section 652.5, subdivision (a) of Section 655, Section 655.05, 656,
or 656.1, subdivision (d) or (e) of Section 658, Section 663.6 or
665, or any rules and regulations adopted pursuant to subdivision
(b) or (c) of Section 660, is guilty of a misdemeanor and shall be
punished by a fine of not more than one thousand dollars ($1,000)
or imprisonment in the county jail for not more than six months,
or by both that fine and imprisonment, for each violation.

(c) (1) A person convicted of a violation of Section 656.2 or
656.3 shall be punished by a fine of not less than one thousand
dollars ($1,000) or more than ten thousand dollars ($10,000), or
by imprisonment in the state prison or in the county jail for not
more than one year, or by both that fine and imprisonment.

(2) Inimposing the minimum fine required by this subdivision,
the court shall take into consideration the defendant’s ability to
pay the fine and, in the interest of justice for reasons stated in the
record, may reduce the amount of that minimum fine to less than
the amount otherwise required by this subdivision.

(d) A person convicted of a violation of Section 658.5 shall be
punished by a fine of not more than one hundred dollars ($100).

(e) A person convicted of a first violation of subdivision (b),
(c), (d), or (e) of Section 655, or of a violation of Section 655.4,
shall be punished by a fine of not more than one thousand dollars
(%$1,000) or imprisonment in the county jail for not more than six
months, or by both that fine and imprisonment. If probation is
granted, the court, as a condition of probation, may require the
person to participate in, and successfully complete, an alcohol or
drug education, training, or treatment program, in addition to
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imposing any penalties required by this code. In order to enable
all persons to participate in licensed programs,-every each person
referred to a program licensed pursuant to Section 11836 of the
Health and Safety Code shall pay that program’s costs
commensurate with that person’s ability to pay as determined by
Section 11837.4 of the Health and Safety Code.

(f) A person convicted of a second or subsequent violation of
subdivision (b), (c), (d), or (e) of Section 655 within 10 years of
the first conviction of any of those subdivisions or subdivision (f)
of Section 655, or any person convicted of a violation of
subdivision (b), (c), (d), or (e) of Section 655 within 10 years of
a separate conviction of Section 191.5 or subdivision (a) or (b) of
Section 192.5 of the Penal Code, or a separate conviction of Section
23152 or 23153 of the Vehicle Code, when the separate conviction
resulted from the operation of a motor vehicle, shall be punished
by a fine of not more than one thousand dollars ($1,000) or
imprisonment in the county jail for not more than one year, or by
both that fine and imprisonment. If probation is granted, the court,
as a condition of probation, may require the person to do either of
the following, if available in the county of the person’s residence
or employment:

(1) Participate, for at least 18 months subsequent to the
underlying conviction and in a manner satisfactory to the court,
in a program licensed pursuant to Chapter 9 (commencing with
Section 11836) of Part 2 of Division 10.5 of the Health and Safety
Code, as designated by the court. In order to enable all required
persons to participate, each person shall pay the program costs
commensurate with the person’s ability to pay as determined
pursuant to Section 11837.4 of the Health and Safety Code.

(2) Participate, for at least 30 months subsequent to the
underlying conviction and in a manner satisfactory to the court,
in a program licensed pursuant to Chapter 9 (commencing with
Section 11836) of Part 2 of Division 10.5 of the Health and Safety
Code. A person ordered to treatment pursuant to this paragraph
shall apply to the court or to a board of review, as designated by
the court, at the conclusion of the program to obtain the court’s
order of satisfaction. Only upon the granting of that order of
satisfaction by the court may the program issue its certificate of
successful completion. A failure to obtain an order of satisfaction
at the conclusion of the program is a violation of probation. In

98



AB 2073 —6—

O©Coo~No ok~ wNE

order to enable all required persons to participate, each person
shall pay the program costs commensurate with the person’s ability
to pay as determined pursuant to Section 11837.4 of the Health
and Safety Code. No condition of probation required pursuant to
this paragraph is a basis for reducing any other probation
requirement.

(g) A person convicted of a violation of subdivision (f) of
Section 655 shall be punished by imprisonment in the state prison,
or in the county jail for not less than 90 days or more than one
year, and by a fine of not less than two hundred fifty dollars ($250)
or more than five thousand dollars ($5,000). If probation is granted,
the court, as a condition of probation, may require the person to
participate in, and successfully complete, a program licensed
pursuant to Chapter 9 (commencing with Section 11836) of Part
2 of Division 10.5 of the Health and Safety Code, if available in
the person’s county of residence or employment, as designated by
the court. In order to enable all required persons to participate,
each person shall pay the program costs commensurate with the
person’s ability to pay as determined pursuant to Section 11837.4
of the Health and Safety Code.

(h) (1) Ifaperson is convicted of a violation of subdivision (f)
of Section 655 within 10 years of a separate conviction of a
violation of subdivision (b), (c), (d), or (e) of Section 655 and is
granted probation, the court shall impose as a condition of
probation that the person be confined in the county jail for not less
than five days or more than one year and pay a fine of not less than
two hundred fifty dollars ($250) or more than five thousand dollars
($5,000).

(2) If a person is convicted of a violation of subdivision (f) of
Section 655 within 10 years of a separate conviction of a violation
of subdivision (f) of Section 655, Section 191.5 or subdivision (a)
or (b) of Section 192.5 of the Penal Code, or Section 23152 or
23153 of the Vehicle Code, when the separate conviction resulted
from the operation of a motor vehicle, and is granted probation,
the court shall impose as a condition of probation that the person
be confined in the county jail for not less than 90 days or more
than one year, and pay a fine of not less than two hundred fifty
dollars ($250) or more than five thousand dollars ($5,000), and
the court, as a condition of probation, may order that the person
participate in a manner satisfactory to the court, in a program
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licensed pursuant to Chapter 9 (commencing with Section 11836)
of Part 2 of Division 10.5 of the Health and Safety Code, if
available in the county of the person’s residence or employment.
In order to enable all required persons to participate, each person
shall pay the program costs commensurate with the person’s ability
to pay as determined pursuant to Section 11837.4 of the Health
and Safety Code.

(i) The court shall not absolve a person who is convicted of a
violation of subdivision (f) of Section 655 within ten years of a
separate conviction of a violation of subdivision (b), (c), (d), (e),
or (f) of Section 655, Section 191.5 or subdivision (a) or (b) of
Section 192.5 of the Penal Code, or Section 23152 or 23153 of the
Vehicle Code, when the separate conviction resulted from the
operation of a motor vehicle, from the minimum time in
confinement provided in this section and a fine of at least two
hundred fifty dollars ($250), except as provided in subdivision (h).

(j) Exceptinunusual cases where the interests of justice demand
an exception, the court shall not strike a separate conviction of an
offense under subdivision (b), (c), (d), (e), or (f) of Section 655,
Section 191.5 or subdivision (a) or (b) of Section 192.5 of the
Penal Code, or Section 23152 or 23153 of the \ehicle Code, when
the separate conviction resulted from the operation of a motor
vehicle, for purposes of sentencing in order to avoid imposing, as
part of the sentence or as a term of probation, the minimum time
in confinement and the minimum fine, as provided in this section.
When a separate conviction is stricken by the court for purposes
of sentencing, the court shall specify the reason or reasons for the
striking order. On appeal by the people from an order striking a
separate conviction, it shall be conclusively presumed that the
order was made only for the reasons specified in the order, and
the order shall be reversed if there is no substantial basis in the
record for any of those reasons.

(k) A person who flees the scene of the crime after committing
a violation of Section 191.5 or paragraph (1) of subdivision (c) of
Section 192 of the Penal Code shall be subject to subdivision (c)
of Section 20001 of the Vehicle Code.

(I) A person who violates Section 654.3 is guilty of an infraction
punishable by a fine of not more than five hundred dollars ($500)
for each separate violation.
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SEC3-

SEC. 2. Section 23540 of the Vehicle Code is amended to read:

23540. (a) If a person is convicted of a violation of Section
23152 and the offense occurred within 10 years of a separate
violation of Section 23103, as specified in Section 23103.5, 23152,
or 23153, of this code, or subdivision (b) or (c) of Section 655 of
the Harbors and Navigation Code, that resulted in a conviction,
that person shall be punished by imprisonment in the county jail
for not less than 90 days nor more than one year and by a fine of
not less than three hundred ninety dollars ($390) nor more than
one thousand dollars ($1,000). The person’s privilege to operate
a motor vehicle shall be suspended by the department pursuant to
paragraph (3) of subdivision (a) of Section 13352. The court shall
require the person to surrender the driver’s license to the court in
accordance with Section 13550.

(b) Whenever, when considering the circumstances taken as a
whole, the court determines that the person punished under this
section would present a traffic safety or public safety risk if
authorized to operate a motor vehicle during the period of
suspension imposed under paragraph (3) of subdivision (a) of
Section 13352, the court may disallow the issuance of a restricted
driver’s license required under Section 13352.5.

(c) This section shall become operative on September 20, 2005.

SECH-

SEC. 3. Section 23546 of the Vehicle Code is amended to read:

23546. (a) If a person is convicted of a violation of Section
23152 and the offense occurred within 10 years of two separate
violations of Section 23103, as specified in Section 23103.5, 23152,
or 23153;-ef of this code, or subdivision (b) or (c) of Section 655
of the Harbors and Navigation Code, or any combination thereof,
that resulted in convictions, that person shall be punished by
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imprisonment in the county jail for not less than 120 days nor more
than one year and by a fine of not less than three hundred ninety
dollars ($390) nor more than one thousand dollars ($1,000). The
person’s privilege to operate a motor vehicle shall be revoked by
the Department of Motor Vehicles as required in paragraph (5) of
subdivision (a) of Section 13352. The court shall require the person
to surrender his or her driver’s license to the court in accordance
with Section 13550.

(b) A person convicted of a violation of Section 23152
punishable under this section shall be designated as a habitual
traffic offender for a period of three years, subsequent to the
conviction. The person shall be advised of this designation pursuant
to subdivision (b) of Section 13350.

SECS5:

SEC. 4. Section 23550 of the Vehicle Code is amended to read:

23550. (a) If a person is convicted of a violation of Section
23152 and the offense occurred within 10 years of three or more
separate violations of Section 23103, as specified in Section
23103.5, 23152 or, 23153;-6f of this code, or subdivision (b) or
(c) of Section 655 of the Harbors and Navigation Code, or any
combination thereof, that resulted in convictions, that person shall
be punished by imprisonment in the state prison, or in a county
jail for not less than 180 days nor more than one year, and by a
fine of not less than three hundred ninety dollars ($390) nor more
than one thousand dollars ($1,000). The person’s privilege to
operate a motor vehicle shall be revoked by the Department of
Motor Vehicles pursuant to paragraph (7) of subdivision (a) of
Section 13352. The court shall require the person to surrender the
driver’s license to the court in accordance with Section 13550.

(b) A person convicted of a violation of Section 23152
punishable under this section shall be designated as a habitual
traffic offender for a period of three years, subsequent to the
conviction. The person shall be advised of this designation pursuant
to subdivision (b) of Section 13350.
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SEC+-

SEC. 5. Section 23560 of the Vehicle Code is amended to read:

23560. If aperson is convicted of a violation of Section 23153
and the offense occurred within 10 years of a separate violation
of Section 23103, as specified in Section 23103.5, 23152, or 23153;
of this code, or subdivision (b) or (c) of Section 655 of the Harbors
and Navigation Code, that resulted in a conviction, that person
shall be punished by imprisonment in the state prison, or in a
county jail for not less than 120 days nor more than one year, and
by a fine of not less than three hundred ninety dollars ($390) nor
more than five thousand dollars ($5,000). The person’s privilege
to operate a motor vehicle shall be revoked by the Department of
Motor Vehicles pursuant to paragraph (4) of subdivision (a) of
Section 13352. The court shall require the person to surrender the
driver’s license to the court in accordance with Section 13550.

SEC8:

SEC. 6. Section 23566 of the Vehicle Code is amended to read:

23566. (a) If a person is convicted of a violation of Section
23153 and the offense occurred within 10 years of two or more
separate violations of Section 23103, as specified in Section
23103.5, 23152 or, 23153; of this code, or subdivision (b) or (c)
of Section 655 of the Harbors and Navigation Code, or any
combination of these violations, that resulted in convictions, that
person shall be punished by imprisonment in the state prison for
a term of two, three, or four years and by a fine of not less than
one thousand fifteen dollars ($1,015) nor more than five thousand
dollars ($5,000). The person’s privilege to operate a motor vehicle
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shall be revoked by the Department of Motor Vehicles pursuant
to paragraph (6) of subdivision (a) of Section 13352. The court
shall require the person to surrender the driver’s license to the
court in accordance with Section 13550.

(b) If aperson is convicted of a violation of Section 23153, and
the act or neglect proximately causes great bodily injury, as defined
in Section 12022.7 of the Penal Code, to any person other than the
driver, and the offense occurred within 10 years of two or more
separate violations of Section 23103, as specified in Section
23103.5, or Section 23152 or 23153, or any combination of these
violations, that resulted in convictions, that person shall be
punished by imprisonment in the state prison for a term of two,
three, or four years and by a fine of not less than one thousand
fifteen dollars ($1,015) nor more than five thousand dollars
(%$5,000). The person’s privilege to operate a motor vehicle shall
be revoked by the Department of Motor Vehicles pursuant to
paragraph (6) of subdivision (a) of Section 13352. The court shall
require the person to surrender the driver’s license to the court in
accordance with Section 13550.

(c) Ifapersonis convicted under subdivision (b), and the offense
for which the person is convicted occurred within 10 years of four
or more separate violations of Section 23103, as specified in
Section 23103.5, or Section 23152 or 23153, or any combination
of these violations, that resulted in convictions, that person shall,
in addition and consecutive to the sentences imposed under
subdivision (b), be punished by an additional term of imprisonment
in the state prison for three years.

The enhancement allegation provided in this subdivision shall
be pleaded and proved as provided by law.

(d) A person convicted of Section 23153 punishable under this
section shall be designated as a habitual traffic offender for a period
of three years, subsequent to the conviction. The person shall be
advised of this designation pursuant to subdivision (b) of Section
13350.

(e) A person confined in state prison under this section shall be
ordered by the court to participate in an alcohol or drug program,
or both, that is available at the prison during the person’s
confinement. Completion of an alcohol or drug program under this
section does not meet the program completion requirement of
paragraph (6) of subdivision (a) of Section 13352, unless the drug
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or alcohol program is licensed under Section 11836 of the Health
and Safety Code, or is a program specified in Section 8001 of the
Penal Code.
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SEC-16-

SEC. 7. No reimbursement is required by this act pursuant to
Section 6 of Article XI111B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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