Senate Bill No. 703

CHAPTER 583

An act to amend Sections 8521, 8533, and 8900 of, and to add Sections
7901.1, 7906.5, 8900.5, 8921, 8923, 8924, and 8925 to, the Family Code,
to amend Sections 1502, 1503.5, 1522, 1522.05, and 1522.1 of the Health
and Safety Code, to amend Sections 11079, 11105, 11167.5, and 11170 of
the Penal Code, and to amend Sections 291, 293, 294, 295, 361.4, 361.5,
366.21, 366.22, 366.26, 16500.1, and 16501.1 of the Welfare and Institutions
Code, relating to children.

[Approved by Governor October 13, 2007. Filed with
Secretary of State October 13, 2007.]

LEGISLATIVE COUNSEL’S DIGEST

SB 703, Ducheny. Placement of children.

(1) The Interstate Compact on the Placement of Children, which has been
adopted in this state, authorizes and governs the interstate placement of
children. Pursuant to the compact, the officers and agencies of this state and
its subdivisions are authorized to enter into agreements with appropriate
officers or agencies of, or in, other states to provide for the out-of-state
placement of a child and for the provision of services to that child.

This bill would require a county child welfare agency to conduct,
complete, and report the results of a home study, as specified, within 60
days after an officer or agency of this state, or its political subdivision,
receives a request from another state to conduct a study of a home
environment for purposes of assessing the safety and suitability of placing
a child in the home, except as specified. The bill would also require a county
to treat a home study report received from another state as meeting specified
requirements of this state for the completion of a home study, except as
specified. By imposing new duties on local employees, the bill would impose
a state-mandated local program.

(2) Existing law authorizes various types of adoption agencies that have
been licensed by the State Department of Social Services to provide adoption
services, as specified. Existing law provides that intercountry adoption
services, as described, shall be exclusively provided by private adoption
agencies licensed by the department to provide those services.

This bill would require any private full-service adoption agency and any
noncustodial adoption agency to be accredited by the Council on
Accreditation, or supervised by an accredited primary provider, or acting
as an exempted provider, in compliance with a specified provision of federal
law as a condition of licensure to provide intercountry adoption services.
The bill would prohibit an adoption facilitator from offering, providing, or
facilitating any adoption service in connection with certain intercountry
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adoptions, unless the facilitator is registered, posts a bond, and is approved
by a specified accrediting entity. The bill would impose additional
requirements relating to the provision of adoption services in connection
with intercountry adoptions.

(3) Existing law authorizes the Director of Social Services to enter into
an agreement with any California Indian tribe or any out-of-state Indian
tribe regarding the care and custody of Indian children and jurisdiction over
Indian child custody proceedings.

Existing law requires the Attorney General to furnish state summary
criminal history information, if needed in the course of their duties, to the
courts. Existing law authorizes the Attorney General to direct any agency
that maintains, or has received, criminal offender records to produce for
inspection information concerning the storage and dissemination of criminal
offender record information.

This bill would revise those provisions to specifically apply to a tribe or
consortium of tribes that has entered into an agreement with the state, as
described above. The bill would provide that any entity that fails to provide
for inspection information concerning the storage and dissemination of
criminal offender record information, when directed to do so by the Attorney
General, shall lose access to criminal offender record information.

(4) Under existing law, mandated reports of suspected child abuse and
neglect are confidential and may be disclosed only under specified
circumstances to specified entities and persons.

This bill would authorize the disclosure of these reports to out-of-state
agencies responsible for approving prospective foster or adoptive parents
or relative caregivers for placement of a child, as specified.

(5) The Department of Justice is required to maintain an index of all
reports of known or suspected child abuse and severe neglect. The
department is required to make available to the State Department of Social
Services, or to any county licensing agency that has contracted with the
state for the performance of specified licensing and enforcement duties,
information regarding a known or suspected child abuser maintained in the
index concerning, among others, any person who is an applicant for licensure
or any adult who resides or is employed in the home of an applicant for
licensure.

This bill would require the department to also make that information
available to a tribal court or tribal child welfare agency of a tribe or
consortium of tribes that has entered into an agreement with the state, as
described in (3) above. The bill would require the department to make
available to an out-of-state agency, for purposes of approving a prospective
foster or adoptive parent or relative caregiver for placement of a child,
information regarding a known or suspected child abuser maintained in the
index concerning the prospective foster or adoptive parent or relative
caregiver, and any other adult living in the home of the prospective parent
or relative caregiver. The bill would authorize the department to charge the
out-of-state agency a fee for providing the information, to be deposited in
the Department of Justice Child Abuse Fund for expenditure, upon
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appropriation by the Legislature, to offset the costs incurred to process
requests for that information.

(6) Existing law requires the juvenile court to conduct various hearings
regarding children who are, or who may become, dependent children.
Existing law requires the probation officer, the social worker, or the clerk
of the court to provide notice of those hearings to certain persons, including
parents, guardians, the child, if he or she is 10 years of age or older, adult
relatives under certain conditions, and attorneys for the parents or guardians,
as specified.

This bill additionally would require the probation officer, social worker,
or the clerk of the court to provide notice of certain of those hearings to the
current caregiver for the child, including foster parents, relative caregivers,
preadoptive parents, and nonrelative extended family members. By imposing
new duties on probation officers and social workers, the bill would create
a state-mandated local program. The bill would require the court to consider
in-state and out-of-state placement options for the child at these hearings,
as specified.

(7) Existing law requires the State Department of Social Services to
check the Child Abuse Central Index prior to granting a license to, or
otherwise approving, any individual to care for children. Existing law also
requires a county social worker to cause a check of the Child Abuse Central
Index to be conducted on all persons over 18 years of age living in a home
whenever a child may be placed in the home of a relative or prospective
guardian or other person who is not a licensed or certified foster parent.

This bill would also require, if any person in a household is 18 years of
age or older and has lived in another state in the preceding 5 years, the
department or its designated representative to check the other state’s child
abuse and neglect registry to the extent required by federal law prior to
granting a license to, or otherwise approving, any foster family home,
certified family home, or person for whom an adoption home study is
conducted or who has filed to adopt. The bill would require the licensing
agency or licensed adoption agency to check another state’s child abuse and
neglect registry if any prospective foster or adoptive parent, or any person
over 18 years of age residing in the household, has lived in the other state
in the preceding 5 years. The bill would require the department, in
consultation with the County Welfare Directors Association, to develop and
promulgate the process and criteria to be used to review and consider other
states’ findings of child abuse or neglect.

(8) Existing law sets forth the goals of the state regarding the needs of
children who are alleged to be abused or neglected, and requires the state
to encourage the development of approaches to child protection that would
achieve those goals, including providing support to foster children and foster
families. In carrying out these requirements, the State Department of Social
Services is required to ensure that emergency response services, family
maintenance services, family reunification services, and permanent
placement services are coordinated with the implementation of specified
program models.

93



Ch. 583 — 4

This bill would require each county to provide the State Department of
Social Services with a disaster response plan describing how county
programs that receive federal assistance under the Social Security Act for
child and family services would respond to a disaster. The bill would require
the department to review its disaster plan, revise the plan to clarify the role
and responsibilities of the state in the event of a disaster, and consult with
counties to identify opportunities for collaboration in the event of a disaster.

This bill also would require the department, in consultation with the
County Welfare Directors Association and other advocates, to develop a
comprehensive plan to ensure that 90% of foster children are visited by their
caseworkers on a monthly basis by October 1, 2011, and that the majority
of the visits occur in the residence of the child. The plan would be required
to include any data reporting requirements necessary to comply with
specified provisions of federal law.

(9) Existing law requires social workers to prepare and update a case
plan in connection with periodic status review hearings in the juvenile court,
and specifies requirements for the development of the case plan.

This bill would require the case plan to consider in-state and out-of-state
placement options if out-of-home services are used and the goal is
reunification.

(10) The bill would make other related and conforming changes. By
imposing various new duties on counties, the bill would impose a
state-mandated local program.

(11) This bill would incorporate additional changes in Section 1522 of
the Health and Safety Code proposed by SB 172 and SB 776, to be operative
if this bill and one or both of the other bills are chaptered and become
effective on or before January 1, 2008, and this bill is chaptered last.

(12) This bill would incorporate additional changes in Section 11105 of
the Penal Code enacted by AB 104 (Ch. 104, Stats. 2007) and proposed by
AB 1048 and SB 340, to be operative only if this bill and one or more of
the other bills are chaptered and become effective on or before January 1,
2008, and this bill is chaptered last.

(13) This bill would incorporate additional changes in Section 11170 of
the Penal Code enacted by AB 369 (Ch. 160, Stats. 2007), to be operative
if AB 369 and this bill are both chaptered and become effective on or before
January 1, 2008, and this bill is chaptered last.

(14) This bill would incorporate additional changes in Sections 361.5,
366.21, 366.22, and 366.26 of the Welfare and Institutions Code proposed
by AB 298, to be operative if AB 298 and this bill are both chaptered and
become effective on or before January 1, 2008, and this bill is chaptered
last.

(15) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state, reimbursement
for those costs shall be made pursuant to these statutory provisions.
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The people of the Sate of California do enact as follows:

SECTION 1. Section 7901.1 is added to the Family Code, to read:

7901.1. (a) Within 60 days of receipt of a request from another state to
conduct a study of a home environment for purposes of assessing the safety
and suitability of placing a child in the home, a county child welfare agency
shall, directly or by contract, do both of the following:

(1) Conduct and complete the study.

(2) Return areport to the requesting state on the results of the study. The
report shall address the extent to which placement in the home would meet
the needs of the child.

(b) Except as provided in subdivision (c), in the case of a home study
commenced on or before September 30, 2008, if the agency fails to comply
with subdivision (a) within the 60-day period as a result of circumstances
beyond the control of the agency, the agency shall have 75 days to comply
with subdivision (a). The agency shall document the circumstances involved
and certify that completing the home study is in the best interests of the
child. For purposes of this subdivision, “circumstances beyond the control
of the agency” include, but are not limited to, the failure of a federal agency
to provide the results of a background check or the failure of any entity to
provide completed medical forms, if the background check or records were
requested by the agency at least 45 days before the end of the 60-day period.

(c) Subdivision (b) shall not be construed to require the agency to have
completed, within the applicable period, the parts of the home study
involving the education and training of the prospective foster or adoptive
parents.

(d) The agency shall treat any report described in subdivision (a) that is
received from another state, an Indian tribe, or a private agency under
contract with another state, as meeting any requirements imposed by the
state for the completion of a home study before placing a child in the home,
unless, within 14 days after receipt of the report, the agency determines,
based on grounds that are specific to the content of the report, that making
a decision in reliance on the report would be contrary to the welfare of the
child.

(e) A county is not restricted from contracting with a private agency for
the conduct of a home study described in subdivision (a).

(f) The department shall work with counties to identify barriers to meeting
the timeframes specified in this section and to develop recommendations
to reduce or eliminate those barriers.

SEC. 2. Section 7906.5 is added to the Family Code, to read:

7906.5. (a) Within 60 days after an officer or agency of this state, or its
political subdivision, receives a request from another state to conduct a
study of a home environment for purposes of assessing the safety and
suitability of placing a child, who is in the custody of the requesting state,
in the home, the county child welfare agency shall, directly or indirectly,
do both of the following:

(1) Conduct and complete the home study.
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(2) Return to the requesting state a report on the results of the home
study, which shall address the extent to which placement in the home would
meet the needs of the child.

(b) A licensed private adoption agency may agree to provide the services
listed in subdivision (a), and upon that agreement, shall comply with the
requirements of paragraphs (1) and (2) of subdivision (a).

(c) Notwithstanding subdivision (a), in the case of a home study
commenced on or before September 30, 2008, if the county fails to comply
with subdivision (a) within the 60-day period as a result of circumstances
beyond the control of the state, including, but not limited to, failure by a
federal agency to provide the results of a background check or failure of
any entity to provide completed medical forms requested by the state at
least 45 days before the end of the 60-day period, the county shall have 75
days to comply with subdivision (a) if the county documents the
circumstances involved and certifies that completing the home study is in
the best interest of the child.

(d) Nothing in this section shall be construed to require the county to
have completed, within the applicable period, those portions of the home
study concerning the education and training of the prospective foster parent
or adoptive parent.

(e) The county shall treat any report described in subdivision (a) that is
received from another state, an Indian tribe, or a private agency under
contract with another state, as meeting any requirements imposed by the
state for the completion of a home study before placing a child in the home,
unless, within 14 days after receipt of the report, the county determines,
based on grounds that are specific to the content of the report, that making
a decision in reliance on the report would be contrary to the welfare of the
child.

(f) A county is not restricted from contracting with a private agency for
the conduct of a home study described in subdivision (a).

SEC. 3. Section 8521 of the Family Code is amended to read:

8521. (a) “Full-service adoption agency” means a licensed entity
engaged in the business of providing adoption services, that does all of the
following:

(1) Assumes care, custody, and control of a child through relinquishment
of the child to the agency or involuntary termination of parental rights to
the child.

(2) Assesses the birth parents, prospective adoptive parents, or child.

(3) Places children for adoption.

(4) Supervises adoptive placements.

(b) Private full-service adoption agencies shall be organized and operated
on a nonprofit basis. As a condition of licensure to provide intercountry
adoption services, a private full-service adoption agency shall be accredited
by the Council on Accreditation, or supervised by an accredited primary
provider, or acting as an exempted provider, in compliance with Subpart F
(commencing with Section 96.29) of Part 96 of Title 22 of the Code of
Federal Regulations.
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SEC. 4. Section 8533 of the Family Code is amended to read:

8533. (a) “Noncustodial adoption agency” means any licensed entity
engaged in the business of providing adoption services, which does all of
the following:

(1) Assesses the prospective adoptive parents.

(2) Cooperatively matches children freed for adoption, who are under
the care, custody, and control of a licensed adoption agency, for adoption,
with assessed and approved prospective adoptive parents.

(3) Cooperatively supervises adoptive placements with a full-service
adoption agency, but does not disrupt a placement or remove a child from
a placement.

(b) Private noncustodial adoption agencies shall be organized and
operated on a nonprofit basis. As a condition of licensure to provide
intercountry adoption services, a noncustodial adoption agency shall be
accredited by the Council on Accreditation, or supervised by an accredited
primary provider, or acting as an exempted provider, in compliance with
Subpart F (commencing with Section 96.29) of Part 96 of Title 22 of the
Code of Federal Regulations.

SEC. 5. Section 8900 of the Family Code is amended to read:

8900. (a) Intercountry adoption services described in this chapter shall
be exclusively provided by private adoption agencies licensed by the
department specifically to provide these services. As a condition of licensure
to provide intercountry adoption services, any private full-service adoption
agency and any noncustodial adoption agency shall be accredited by the
Council on Accreditation, or supervised by an accredited primary provider,
or acting as an exempted provider, in compliance with Subpart F
(commencing with Section 96.29) of Part 96 of Title 22 of the Code of
Federal Regulations.

(b) A private full-service adoption agency or a noncustodial adoption
agency, when acting as the primary provider and using a supervised provider,
shall ensure that each supervised provider operates under a written agreement
with the primary provider pursuant to subdivision (b) of Section 96.45 of
Title 22 of the Code of Federal Regulations.

(c) The primary provider shall provide to the department a copy of the
written agreement with each supervised provider containing all provisions
required pursuant to subdivision (b) of Section 96.45 of Title 22 of the Code
of Federal Regulations.

SEC. 6. Section 8900.5 is added to the Family Code, to read:

8900.5. As used in this chapter:

(a) “Accredited agency” means an agency that has been accredited by
an accrediting entity, in accordance with the standards in Subpart F
(commencing with Section 96.29) of Part 96 of Title 22 of the Code of
Federal Regulations, to provide adoption services in the United States in
cases subject to the convention. Accredited agency does not include a
temporarily accredited agency.

(b) “Adoption service” means any of the following services:

(1) Identifying a child for adoption and arranging an adoption.
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(2) Securing the necessary consent to termination of parental rights and
to adoption.

(3) Performing a background study on a child or a home study on any
prospective adoptive parent, and reporting on the study.

(4) Making nonjudicial determinations of the best interests of a child and
the appropriateness of an adoptive placement for the child.

(5) Monitoring a case after a child has been placed with any prospective
adoptive parent until final adoption.

(6) If necessary because of a disruption before final adoption, assuming
custody and providing or facilitating child care or any other social service
pending an alternative placement.

(c) “Central authority” means the entity designated under paragraph (1)
of Article 6 of the convention by a convention country. The United States
Department of State is designated as the United States Central Authority
pursuant to the federal Intercountry Adoption Act of 2000 (42 U.S.C. Sec.
14911).

(d) “Convention” means the Hague Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption, May 29, 1993.

(e) “Convention adoption” means the adoption of a child resident in a
convention country by a United States citizen, or an adoption of a child
resident in the United States by an individual or individuals residing in a
convention country, if, in connection with the adoption, the child has moved
or will move between the United States and the convention country.

(f) “Convention country” means a country that is party to the convention
and with which the convention is in force for the United States.

(9) “Exempted provider” means a social work professional or organization
that performs a home study on any prospective adoptive parent, or a child
background study, or both, in the United States in connection with a
convention adoption, and who is not currently providing and has not
previously provided any other adoption service in the case.

(h) “Hague adoption certificate” means a certificate issued by the
secretary in an outgoing case (where the child is emigrating from the United
States to another convention country) certifying that a child has been adopted
in the United States in accordance with the convention and, except as
provided in subdivision (b) of Section 97.4 of Title 22 of the Code of Federal
Regulations, the Intercountry Adoption Act of 2000 (42 U.S.C. Sec. 14901
et seq.; the IAA).

(i) “Hague custody declaration” means a declaration issued by the
secretary in an outgoing case (where the child is emigrating from the United
States to another convention country) declaring that custody of a child for
purposes of adoption has been granted in the United States in accordance
with the convention and, except as provided in subdivision (b) of Section
97.4 of Title 22 of the Code of Federal Regulations, the IAA.

(J) “Legal service” means any service, other than those defined in this
section as an adoption service, that relates to the provision of legal advice
and information or to the drafting of legal instruments. Legal service
includes, but is not limited to, any of the following services:
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(1) Drafting contracts, powers of attorney, and other legal instruments.

(2) Providing advice and counsel to an adoptive parent on completing
forms for the State Department of Health Care Services or the United States
Department of State.

(3) Providing advice and counsel to accredited agencies, temporarily
accredited agencies, approved persons, or prospective adoptive parents on
how to comply with the convention, the IAA, and any regulations
implementing the 1AA.

(k) “Primary provider” means the accredited agency that is identified
pursuant to Section 96.14 of Title 22 of the Code of Federal Regulations as
responsible for ensuring that all adoption services are provided and
responsible for supervising any supervised providers when used.

(1) “Public domestic authority” means an authority operated by a state,
local, or tribal government.

(m) “Secretary” means the United States Secretary of State, and includes
any official of the United States Department of State exercising the authority
of the Secretary of State under the convention, the IAA, or any regulations
implementing the 1AA, pursuant to a delegation of authority.

(n) “Supervised provider” means any agency, person, or other
nongovernmental entity that is providing any adoption service in a
convention adoption under the supervision and responsibility of an accredited
agency that is acting as the primary provider in the case.

SEC. 7. Section 8921 is added to the Family Code, to read:

8921. An adoption facilitator shall not offer, provide, or facilitate any
adoption service, as described in this chapter, in connection with a
convention adoption unless it is registered and posts a bond pursuant to
Section 8632.5, and is approved by the accrediting entity pursuant to Subpart
F (commencing with Section 96.29) of Part 96 of Title 22 of the Code of
Federal Regulations.

SEC. 8. Section 8923 is added to the Family Code, to read:

8923. (a) A complaint againstan accredited agency or approved person
in connection with a convention adoption shall be filed according to the
procedures set forth in Subpart J (commencing with Section 96.68) of Part
96 of Title 22 of the Code of Federal Regulations.

(b) Each private full-service adoption agency and noncustodial adoption
agency licensed by the department under this chapter shall notify the
department of any complaint filed against it pursuant to Subpart J
(commencing with Section 96.68) of Part 96 of Title 22 of the Code of
Federal Regulations.

(c) The department may revoke the license of any agency that fails to
comply with the provisions of this chapter and Part 96 of Title 22 of the
Code of Federal Regulations.

SEC. 9. Section 8924 is added to the Family Code, to read:

8924. (a) For cases in which a child is emigrating from California to a
convention country, an accredited agency or approved person providing
any adoption service described in this chapter, shall perform all of the
following:
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(1) A background study on the child prepared in accordance with all
requirements set forth in subdivisions (a) and (b) of Section 96.53 of Title
22 of the Code of Federal Regulations, Section 8706, and applicable state
law.

(2) Consents are obtained in accordance with subdivision (c) of Section
96.53 of Title 22 of the Code of Federal Regulations and applicable state
law.

(3) Ifthe child is 12 years of age or older, the agency or person has given
due consideration to the child’s wishes or opinions before determining that
an intercountry adoption is in the child’s best interests and in accordance
with applicable state law.

(4) Transmission to the United States Department of State or other
competent authority, or accredited bodies of the convention country, of the
child background study, proof that the necessary consents have been
obtained, and the reasons for the determination that the placement is in the
child’s best interests.

(b) The accredited agency shall comply with all placement standards set
forth in Section 96.54 of Title 22 of the Code of Federal Regulations for
children emigrating from California to a convention country.

(c) The accredited agency shall keep the central authority of the
convention country and the Secretary informed as necessary about the
adoption process and the measures taken to complete it for children
emigrating from California to a convention country, in accordance with all
communication and coordination functions set forth in Section 96.55 of
Title 22 of the Code of Federal Regulations.

(d) For all convention and nonconvention adoption cases involving
children emigrating from California to a convention country, the agency,
person, or public domestic authority providing adoption services shall report
information to the Secretary in accordance with Part 99 of Title 22 of the
Code of Federal Regulations.

SEC. 10. Section 8925 is added to the Family Code, to read:

8925. A Hague adoption certificate or, in outgoing cases, a Hague
custody declaration, obtained pursuant to Part 97 of Title 22 of the Code of
Federal Regulations shall be recognized as a final valid adoption for purposes
of all state and local laws.

SEC. 11. Section 1502 of the Health and Safety Code is amended to
read:

1502. As used in this chapter:

(a) “Community care facility” means any facility, place, or building that
is maintained and operated to provide nonmedical residential care, day
treatment, adult day care, or foster family agency services for children,
adults, or children and adults, including, but not limited to, the physically
handicapped, mentally impaired, incompetent persons, and abused or
neglected children, and includes the following:

(1) “Residential facility” means any family home, group care facility, or
similar facility determined by the director, for 24-hour nonmedical care of
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persons in need of personal services, supervision, or assistance essential for
sustaining the activities of daily living or for the protection of the individual.

(2) “Adultday program” means any community-based facility or program
that provides care to persons 18 years of age or older in need of personal
services, supervision, or assistance essential for sustaining the activities of
daily living or for the protection of these individuals on less than a 24-hour
basis.

(3) “Therapeutic day services facility” means any facility that provides
nonmedical care, counseling, educational or vocational support, or social
rehabilitation services on less than a 24-hour basis to persons under 18 years
of age who would otherwise be placed in foster care or who are returning
to families from foster care. Program standards for these facilities shall be
developed by the department, pursuant to Section 1530, in consultation with
therapeutic day services and foster care providers.

(4) “Foster family agency” means any organization engaged in the
recruiting, certifying, and training of, and providing professional support
to, foster parents, or in finding homes or other places for placement of
children for temporary or permanent care who require that level of care as
an alternative to a group home. Private foster family agencies shall be
organized and operated on a nonprofit basis.

(5) “Foster family home” means any residential facility providing 24-hour
care for six or fewer foster children that is owned, leased, or rented and is
the residence of the foster parent or parents, including their family, in whose
care the foster children have been placed. The placement may be by a public
or private child placement agency or by a court order, or by voluntary
placement by a parent, parents, or guardian. It also means a foster family
home described in Section 1505.2.

(6) “Small family home” means any residential facility, in the licensee’s
family residence, that provides 24-hour care for six or fewer foster children
who have mental disorders or developmental or physical disabilities and
who require special care and supervision as a result of their disabilities. A
small family home may accept children with special health care needs,
pursuant to subdivision (a) of Section 17710 of the Welfare and Institutions
Code. In addition to placing children with special health care needs, the
department may approve placement of children without special health care
needs, up to the licensed capacity.

(7) “Social rehabilitation facility” means any residential facility that
provides social rehabilitation services for no longer than 18 months in a
group setting to adults recovering from mental illness who temporarily need
assistance, guidance, or counseling. Program components shall be subject
to program standards pursuant to Article 1 (commencing with Section 5670)
of Chapter 2.5 of Part 2 of Division 5 of the Welfare and Institutions Code.

(8) “Community treatment facility” means any residential facility that
provides mental health treatment services to children in a group setting and
that has the capacity to provide secure containment. Program components
shall be subject to program standards developed and enforced by the State
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Department of Mental Health pursuant to Section 4094 of the Welfare and
Institutions Code.

Nothing in this section shall be construed to prohibit or discourage
placement of persons who have mental or physical disabilities into any
category of community care facility that meets the needs of the individual
placed, if the placement is consistent with the licensing regulations of the
department.

(9) “Full-service adoption agency” means any licensed entity engaged
in the business of providing adoption services, that does all of the following:

(A) Assumes care, custody, and control of a child through relinquishment
of the child to the agency or involuntary termination of parental rights to
the child.

(B) Assesses the birth parents, prospective adoptive parents, or child.

(C) Places children for adoption.

(D) Supervises adoptive placements.

Private full-service adoption agencies shall be organized and operated on
a nonprofit basis. As a condition of licensure to provide intercountry adoption
services, a full-service adoption agency shall be accredited and in good
standing according to Part 96 of Title 22 of the Code of Federal Regulations,
or supervised by an accredited primary provider, or acting as an exempted
provider, in compliance with Subpart F (commencing with Section 96.29)
of Part 96 of Title 22 of the Code of Federal Regulations.

(10) “Noncustodial adoption agency” means any licensed entity engaged
in the business of providing adoption services, that does all of the following:

(A) Assesses the prospective adoptive parents.

(B) Cooperatively matches children freed for adoption, who are under
the care, custody, and control of a licensed adoption agency, for adoption,
with assessed and approved adoptive applicants.

(C) Cooperatively supervises adoptive placements with a full-service
adoptive agency, but does not disrupt a placement or remove a child from
a placement.

Private noncustodial adoption agencies shall be organized and operated
on a nonprofit basis. As a condition of licensure to provide intercountry
adoption services, a noncustodial adoption agency shall be accredited and
in good standing according to Part 96 of Title 22 of the Code of Federal
Regulations, or supervised by an accredited primary provider, or acting as
an exempted provider, in compliance with Subpart F (commencing with
Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(11) “Transitional shelter care facility” means any group care facility
that provides for 24-hour nonmedical care of persons in need of personal
services, supervision, or assistance essential for sustaining the activities of
daily living or for the protection of the individual. Program components
shall be subject to program standards developed by the State Department
of Social Services pursuant to Section 1502.3.

(12) *“Transitional housing placement facility” means a community care
facility licensed by the department pursuant to Section 1559.110 to provide
transitional housing opportunities to persons at least 17 years of age, and
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not more than 18 years of age unless the requirements of Section 11403 of
the Welfare and Institutions Code are met, who are in out-of-home placement
under the supervision of the county department of social services or the
county probation department, and who are participating in an independent
living program.

(b) “Department” or “state department” means the State Department of
Social Services.

(c) “Director” means the Director of Social Services.

SEC. 12. Section 1503.5 of the Health and Safety Code is amended to
read:

1503.5. (a) A facility shall be deemed to be an “unlicensed community
care facility” and “maintained and operated to provide nonmedical care” if
it is unlicensed and not exempt from licensure and any one of the following
conditions is satisfied:

(1) The facility is providing care or supervision, as defined by this chapter
or the rules and regulations adopted pursuant to this chapter.

(2) The facility is held out as or represented as providing care or
supervision, as defined by this chapter or the rules and regulations adopted
pursuant to this chapter.

(3) The facility accepts or retains residents who demonstrate the need
for care or supervision, as defined by this chapter or the rules and regulations
adopted pursuant to this chapter.

(4) The facility represents itself as a licensed community care facility.

(5) The facility is performing any of the functions of a foster family
agency or holding itself out as a foster family agency.

(6) The facility is performing any of the functions of an adoption agency
or holding itself out as performing any of the functions of an adoption agency
as specified in paragraph (9) of subdivision (a) of Section 1502 or
subdivision (b) of Section 8900.5 of the Family Code.

(b) No unlicensed community care facility, as defined in subdivision (a),
shall operate in this state.

(c) Upon discovery of an unlicensed community care facility, the
department shall refer residents to the appropriate local or state ombudsman,
or placement, adult protective services, or child protective services agency
if either of the following conditions exist:

(1) There is an immediate threat to the clients’” health and safety.

(2) The facility will not cooperate with the licensing agency to apply for
a license, meet licensing standards, and obtain a valid license.

SEC. 13. Section 1522 of the Health and Safety Code is amended to
read:

1522. The Legislature recognizes the need to generate timely and accurate
positive fingerprint identification of applicants as a condition of issuing
licenses, permits, or certificates of approval for persons to operate or provide
direct care services in a community care facility, foster family home, or a
certified family home of a licensed foster family agency. Therefore, the
Legislature supports the use of the fingerprint live-scan technology, as
identified in the long-range plan of the Department of Justice for fully
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automating the processing of fingerprints and other data by the year 1999,
otherwise known as the California Crime Information Intelligence System
(CAL-CII), to be used for applicant fingerprints. It is the intent of the
Legislature in enacting this section to require the fingerprints of those
individuals whose contact with community care clients may pose a risk to
the clients’ health and safety. An individual shall be required to obtain either
a criminal record clearance or a criminal record exemption from the State
Department of Social Services before his or her initial presence in a
community care facility.

(@) (1) Before issuing a license or special permit to any person or persons
to operate or manage a community care facility, the State Department of
Social Services shall secure from an appropriate law enforcement agency
a criminal record to determine whether the applicant or any other person
specified in subdivision (b) has ever been convicted of a crime other than
a minor traffic violation or arrested for any crime specified in Section 290
of the Penal Code, for violating Section 245 or 273.5, of the Penal Code,
subdivision (b) of Section 273a of the Penal Code, or, prior to January 1,
1994, paragraph (2) of Section 273a of the Penal Code, or for any crime for
which the department cannot grant an exemption if the person was convicted
and the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons, and subsequent arrest information pursuant to
Section 11105.2 of the Penal Code.

(3) Except during the 2003-04, 2004-05, 2005-06, 200607, and
2007-08 fiscal years, neither the Department of Justice nor the State
Department of Social Services may charge a fee for the fingerprinting of
an applicant for a license or special permit to operate a facility providing
nonmedical board, room, and care for six or less children or for obtaining
a criminal record of the applicant pursuant to this section.

(4) The following shall apply to the criminal record information:

(A) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(B) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b) is awaiting trial for a crime
other than a minor traffic violation, the State Department of Social Services
may cease processing the application until the conclusion of the trial.

(C) If no criminal record information has been recorded, the Department
of Justice shall provide the applicant and the State Department of Social
Services with a statement of that fact.

(D) If the State Department of Social Services finds after licensure that
the licensee, or any other person specified in paragraph (2) of subdivision
(b), has been convicted of a crime other than a minor traffic violation, the
license may be revoked, unless the director grants an exemption pursuant
to subdivision (g).
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(E) An applicant and any other person specified in subdivision (b) shall
submit fingerprint images and related information to the Department of
Justice for the purpose of searching the criminal records of the Federal
Bureau of Investigation, in addition to the criminal records search required
by this subdivision. If an applicant and all other persons described in
subdivision (b) meet all of the conditions for licensure, except receipt of
the Federal Bureau of Investigation’s criminal offender record information
search response for the applicant or any of the persons described in
subdivision (b), the department may issue a license if the applicant and each
person described in subdivision (b) has signed and submitted a statement
that he or she has never been convicted of a crime in the United States, other
than a traffic infraction, as defined in paragraph (1) of subdivision (a) of
Section 42001 of the Vehicle Code. If, after licensure, the department
determines that the licensee or any other person specified in subdivision (b)
has a criminal record, the license may be revoked pursuant to Section 1550.
The department may also suspend the license pending an administrative
hearing pursuant to Section 1550.5.

(F) The State Department of Social Services shall develop procedures
to provide the individual’s state and federal criminal history information
with the written notification of his or her exemption denial or revocation
based on the criminal record. Receipt of the criminal history information
shall be optional on the part of the individual, as set forth in the agency’s
procedures. The procedure shall protect the confidentiality and privacy of
the individual’s record, and the criminal history information shall not be
made available to the employer.

(G) Notwithstanding any other provision of law, the department is
authorized to provide an individual with a copy of his or her state or federal
level criminal offender record information search response as provided to
that department by the Department of Justice if the department has denied
a criminal background clearance based on this information and the individual
makes a written request to the department for a copy specifying an address
to which it is to be sent. The state or federal level criminal offender record
information search response shall not be modified or altered from its form
or content as provided by the Department of Justice and shall be provided
to the address specified by the individual in their written request. The
department shall retain a copy of the individual’s written request and the
response and date provided.

(b) (1) In addition to the applicant, this section shall be applicable to
criminal convictions of the following persons:

(A) Adults responsible for administration or direct supervision of staff.

(B) Any person, other than a client, residing in the facility.

(C) Any person who provides client assistance in dressing, grooming,
bathing, or personal hygiene. Any nurse assistant or home health aide
meeting the requirements of Section 1338.5 or 1736.6, respectively, who
is not employed, retained, or contracted by the licensee, and who has been
certified or recertified on or after July 1, 1998, shall be deemed to meet the
criminal record clearance requirements of this section. A certified nurse
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assistant and certified home health aide who will be providing client
assistance and who falls under this exemption shall provide one copy of his
or her current certification, prior to providing care, to the community care
facility. The facility shall maintain the copy of the certification on file as
long as care is being provided by the certified nurse assistant or certified
home health aide at the facility. Nothing in this paragraph restricts the right
of the department to exclude a certified nurse assistant or certified home
health aide from a licensed community care facility pursuant to Section
1558.

(D) Any staff person, volunteer, or employee who has contact with the
clients.

(E) Ifthe applicant is a firm, partnership, association, or corporation, the
chief executive officer or other person serving in like capacity.

(F) Additional officers of the governing body of the applicant, or other
persons with a financial interest in the applicant, as determined necessary
by the department by regulation. The criteria used in the development of
these regulations shall be based on the person’s capability to exercise
substantial influence over the operation of the facility.

(2) The following persons are exempt from the requirements applicable
under paragraph (1):

(A) A medical professional as defined in department regulations who
holds a valid license or certification from the person’s governing California
medical care regulatory entity and who is not employed, retained, or
contracted by the licensee if all of the following apply:

(i) The criminal record of the person has been cleared as a condition of
licensure or certification by the person’s governing California medical care
regulatory entity.

(ii) The person is providing time-limited specialized clinical care or
services.

(iii) The person is providing care or services within the person’s scope
of practice.

(iv) The person is not a community care facility licensee or an employee
of the facility.

(B) A third-party repair person or similar retained contractor if all of the
following apply:

(i) The person is hired for a defined, time-limited job.

(ii) The person is not left alone with clients.

(iii) When clients are present in the room in which the repairperson or
contractor is working, a staff person who has a criminal record clearance
or exemption is also present.

(C) Employees of a licensed home health agency and other members of
licensed hospice interdisciplinary teams who have a contract with a client
or resident of the facility and are in the facility at the request of that client
or resident’s legal decisionmaker. The exemption does not apply to a person
who is a community care facility licensee or an employee of the facility.

(D) Clergy and other spiritual caregivers who are performing services
in common areas of the community care facility or who are advising an
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individual client at the request of, or with the permission of, the client or
legal decisionmaker, are exempt from fingerprint and criminal background
check requirements imposed by community care licensing. This exemption
does not apply to a person who is a community care licensee or employee
of the facility.

(E) Members of fraternal, service, or similar organizations who conduct
group activities for clients if all of the following apply:

(i) Members are not left alone with clients.

(if) Members do not transport clients off the facility premises.

(iii) The same organization does not conduct group activities for clients
more often than defined by the department’s regulations.

(3) Inaddition to the exemptions in paragraph (2), the following persons
in foster family homes, certified family homes, and small family homes are
exempt from the requirements applicable under paragraph (1):

(A) Adult friends and family of the licensed or certified foster parent,
who come into the home to visit for a length of time no longer than defined
by the department in regulations, provided that the adult friends and family
of the licensee are not left alone with the foster children. However, the
licensee, acting as a reasonable and prudent parent, as defined in paragraph
(2) of subdivision (a) of Section 362.04 of the Welfare and Institutions Code,
may allow his or her adult friends and family to provide short-term care to
the foster child and act as an appropriate occasional short-term babysitter
for the child.

(B) Parents of a foster child’s friends when the foster child is visiting
the friend’s home and the friend, licensed or certified foster parent, or both
are also present. However, the licensee, acting as a reasonable and prudent
parent, may allow the parent of the foster child’s friends to act as an
appropriate short-term babysitter for the child without the friend being
present.

(C) Individuals who are engaged by any licensed or certified foster parent
to provide short-term care to the child for periods not to exceed 24 hours.
Caregivers shall use a reasonable and prudent parent standard in selecting
appropriate individuals to act as appropriate occasional short-term
babysitters.

(4) Inaddition to the exemptions specified in paragraph (2), the following
persons in adult day care and adult day support centers are exempt from the
requirements applicable under paragraph (1):

(A) Unless contraindicated by the client’s individualized program plan
(IPP) or needs and service plan, a spouse, significant other, relative, or close
friend of a client, or an attendant or a facilitator for a client with a
developmental disability if the attendant or facilitator is not employed,
retained, or contracted by the licensee. This exemption applies only if the
person is visiting the client or providing direct care and supervision to the
client.

(B) A volunteer if all of the following applies:

(i) The volunteer is supervised by the licensee or a facility employee
with a criminal record clearance or exemption.
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(ii) The volunteer is never left alone with clients.

(iii) The volunteer does not provide any client assistance with dressing,
grooming, bathing, or personal hygiene other than washing of hands.

(5) (A) In addition to the exemptions specified in paragraph (2), the
following persons in adult residential and social rehabilitation facilities,
unless contraindicated by the client’s individualized program plan (IPP) or
needs and services plan, are exempt from the requirements applicable under
paragraph (1): a spouse, significant other, relative, or close friend of a client,
or an attendant or a facilitator for a client with a developmental disability
if the attendant or facilitator is not employed, retained, or contracted by the
licensee. This exemption applies only if the person is visiting the client or
providing direct care and supervision to that client.

(B) Nothing in this subdivision shall prevent a licensee from requiring
a criminal record clearance of any individual exempt from the requirements
of this section, provided that the individual has client contact.

(6) Any person similar to those described in this subdivision, as defined
by the department in regulations.

(c) (1) Subsequentto initial licensure, any person specified in subdivision
(b) and not exempted from fingerprinting shall, as a condition to
employment, residence, or presence in a community care facility, be
fingerprinted and sign a declaration under penalty of perjury regarding any
prior criminal convictions. The licensee shall submit fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (h), prior to the person’s employment, residence,
or initial presence in the community care facility. These fingerprint images
and related information shall be sent by electronic transmission in a manner
approved by the State Department of Social Services and the Department
of Justice for the purpose of obtaining a permanent set of fingerprints, and
shall be submitted to the Department of Justice by the licensee. A licensee’s
failure to submit fingerprint images and related information to the
Department of Justice for the purpose of obtaining a permanent set of
fingerprints, and shall be submitted to the Department of Justice by the
licensee. A licensee’s failure to submit fingerprints to the Department of
Justice or to comply with paragraph (1) of subdivision (h), as required in
this section, shall result in the citation of a deficiency and the immediate
assessment of civil penalties in the amount of one hundred dollars ($100)
per violation, per day for a maximum of five days, unless the violation is a
second or subsequent violation within a 12-month period in which case the
civil penalties shall be in the amount of one hundred dollars ($100) per
violation for a maximum of 30 days, and shall be grounds for disciplining
the licensee pursuant to Section 1550. The department may assess civil
penalties for continued violations as permitted by Section 1548. The
fingerprint images and related information shall then be submitted to the
Department of Justice for processing. Upon request of the licensee, who
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shall enclose a self-addressed stamped postcard for this purpose, the
Department of Justice shall verify receipt of the fingerprints.

(2) Within 14 calendar days of the receipt of the fingerprint images, the
Department of Justice shall notify the State Department of Social Services
of the criminal record information, as provided for in subdivision (). If no
criminal record information has been recorded, the Department of Justice
shall provide the licensee and the State Department of Social Services with
a statement of that fact within 14 calendar days of receipt of the fingerprint
images. Documentation of the individual’s clearance or exemption shall be
maintained by the licensee and be available for inspection. If new fingerprint
images are required for processing, the Department of Justice shall, within
14 calendar days from the date of receipt of the fingerprints, notify the
licensee that the fingerprints were illegible, the Department of Justice shall
notify the State Department of Social Services, as required by Section
1522.04, and shall also notify the licensee by mail, within 14 days of
electronic transmission of the fingerprints to the Department of Justice, if
the person has no criminal history recorded. A violation of the regulations
adopted pursuant to Section 1522.04 shall result in the citation of a deficiency
and an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation, per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
($100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the licensee pursuant to Section 1550. The department may
assess civil penalties for continued violations as permitted by Section 1548.

(3) Except for persons specified in paragraph (2) of subdivision (b), the
licensee shall endeavor to ascertain the previous employment history of
persons required to be fingerprinted under this subdivision. If it is determined
by the State Department of Social Services, on the basis of the fingerprint
images and related information submitted to the Department of Justice, that
the person has been convicted of, or is awaiting trial for, a sex offense against
a minor, or has been convicted for an offense specified in Section 243.4,
273a,273d, 273g, or 368 of the Penal Code, or a felony, the State Department
of Social Services shall notify the licensee to act immediately to terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility. The
State Department of Social Services may subsequently grant an exemption
pursuant to subdivision (g). If the conviction or arrest was for another crime,
except a minor traffic violation, the licensee shall, upon notification by the
State Department of Social Services, act immediately to either (A) terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility; or (B)
seek an exemption pursuant to subdivision (g). The State Department of
Social Services shall determine if the person shall be allowed to remain in
the facility until a decision on the exemption is rendered. A licensee’s failure
to comply with the department’s prohibition of employment, contact with
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clients, or presence in the facility as required by this paragraph shall be
grounds for disciplining the licensee pursuant to Section 1550.

(4) The department may issue an exemption on its own motion pursuant
to subdivision (g) if the person’s criminal history indicates that the person
is of good character based on the age, seriousness, and frequency of the
conviction or convictions. The department, in consultation with interested
parties, shall develop regulations to establish the criteria to grant an
exemption pursuant to this paragraph.

(5) Concurrently with notifying the licensee pursuant to paragraph (3),
the department shall notify the affected individual of his or her right to seek
an exemption pursuant to subdivision (g). The individual may seek an
exemption only if the licensee terminates the person’s employment or
removes the person from the facility after receiving notice from the
department pursuant to paragraph (3).

(d) (1) Before issuing a license, special permit, or certificate of approval
to any person or persons to operate or manage a foster family home or
certified family home as described in Section 1506, the State Department
of Social Services or other approving authority shall secure from an
appropriate law enforcement agency a criminal record to determine whether
the applicant or any person specified in subdivision (b) has ever been
convicted of a crime other than a minor traffic violation or arrested for any
crime specified in Section 290 of the Penal Code, for violating Section 245
or 273.5, subdivision (b) of Section 273a or, prior to January 1, 1994,
paragraph (2) of Section 273a of the Penal Code, or for any crime for which
the department cannot grant an exemption if the person was convicted and
the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons.

(3) Neither the Department of Justice nor the State Department of Social
Services may charge a fee for the fingerprinting of an applicant for a license,
special permit, or certificate of approval described in this subdivision. The
record, if any, shall be taken into consideration when evaluating a prospective
applicant.

(4) The following shall apply to the criminal record information:

(A) If the applicant or other persons specified in subdivision (b) have
convictions that would make the applicant’s home unfit as a foster family
home or a certified family home, the license, special permit, or certificate
of approval shall be denied.

(B) If the State Department of Social Services finds that the applicant,
or any person specified in subdivision (b) is awaiting trial for a crime other
than a minor traffic violation, the State Department of Social Services or
other approving authority may cease processing the application until the
conclusion of the trial.

(C) For the purposes of this subdivision, a criminal record clearance
provided under Section 8712 of the Family Code may be used by the
department or other approving agency.
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(D) Tothe extent required by federal law, an applicant for a foster family
home license or for certification as a family home, and any other person
specified in subdivision (b), shall submit a set of fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, in addition to the criminal
records search required by subdivision (a).

(5) Any person specified in this subdivision shall, as a part of the
application, be fingerprinted and sign a declaration under penalty of perjury
regarding any prior criminal convictions or arrests for any crime against a
child, spousal or cohabitant abuse or, any crime for which the department
cannot grant an exemption if the person was convicted and shall submit
these fingerprints to the licensing agency or other approving authority.

(6) (A) The foster family agency shall obtain fingerprint images and
related information from certified home applicants and from persons
specified in subdivision (b) and shall submit them directly to the Department
of Justice by electronic transmission in a manner approved by the State
Department of Social Services and the Department of Justice. A foster family
home licensee or foster family agency shall submit these fingerprint images
and related information to the Department of Justice and the Federal Bureau
of Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (b) prior to the person’s employment, residence,
or initial presence in the foster family home or certified family home. A
foster family agency’s failure to submit fingerprint images and related
information to the Department of Justice, or comply with paragraph (1) of
subdivision (h), as required in this section, shall result in a citation of a
deficiency, and the immediate civil penalties of one hundred dollars ($100)
per violation, per day for a maximum of five days, unless the violation is a
second or subsequent violation within a 12-month period in which case the
civil penalties shall be in the amount of one hundred dollars ($100) per
violation for a maximum of 30 days, and shall be grounds for disciplining
the licensee pursuant to Section 1550. A violation of the regulation adopted
pursuant to Section 1522.04 shall result in the citation of a deficiency and
an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation, per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
(%$100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the foster family agency pursuant to Section 1550. A licensee’s
failure to submit fingerprint images and related information to the
Department of Justice, or comply with paragraph (1) of subdivision (h), as
required in this section, may result in the citation of a deficiency and
immediate civil penalties of one hundred dollars ($100) per violation. A
licensee’s violation of regulations adopted pursuant to Section 1522.04 may
result in the citation of a deficiency and an immediate assessment of civil
penalties in the amount of one hundred dollars ($100) per violation. The
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State Department of Social Services may assess penalties for continued
violations, as permitted by Section 1548. The fingerprint images shall then
be submitted to the Department of Justice for processing.

(B) Upon request of the licensee, who shall enclose a self-addressed
envelope for this purpose, the Department of Justice shall verify receipt of
the fingerprints. Within five working days of the receipt of the criminal
record or information regarding criminal convictions from the Department
of Justice, the department shall notify the applicant of any criminal arrests
or convictions. If no arrests or convictions are recorded, the Department of
Justice shall provide the foster family home licensee or the foster family
agency with a statement of that fact concurrent with providing the
information to the State Department of Social Services.

(7) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(8) If the State Department of Social Services finds after licensure or the
granting of the certificate of approval that the licensee, certified foster parent,
or any other person specified in paragraph (2) of subdivision (b), has been
convicted of a crime other than a minor traffic violation, the license or
certificate of approval may be revoked by the department or the foster family
agency, whichever is applicable, unless the director grants an exemption
pursuant to subdivision (g). A licensee’s failure to comply with the
department’s prohibition of employment, contact with clients, or presence
in the facility as required by paragraph (3) of subdivision (c) shall be grounds
for disciplining the licensee pursuant to Section 1550.

(e) The State Department of Social Services may not use a record of
arrest to deny, revoke, or terminate any application, license, employment,
or residence unless the department investigates the incident and secures
evidence, whether or not related to the incident of arrest, that is admissible
in an administrative hearing to establish conduct by the person that may
pose a risk to the health and safety of any person who is or may become a
client. The State Department of Social Services is authorized to obtain any
arrest or conviction records or reports from any law enforcement agency as
necessary to the performance of its duties to inspect, license, and investigate
community care facilities and individuals associated with a community care
facility.

(f) (1) For purposes of this section or any other provision of this chapter,
a conviction means a plea or verdict of guilty or a conviction following a
plea of nolo contendere. Any action that the State Department of Social
Services is permitted to take following the establishment of a conviction
may be taken when the time for appeal has elapsed, when the judgment of
conviction has been affirmed on appeal, or when an order granting probation
is made suspending the imposition of sentence, notwithstanding a subsequent
order pursuant to Sections 1203.4 and 1203.4a of the Penal Code permitting
the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation,
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information, or indictment. For purposes of this section or any other
provision of this chapter, the record of a conviction, or a copy thereof
certified by the clerk of the court or by a judge of the court in which the
conviction occurred, shall be conclusive evidence of the conviction. For
purposes of this section or any other provision of this chapter, the arrest
disposition report certified by the Department of Justice, or documents
admissible in a criminal action pursuant to Section 969b of the Penal Code,
shall be prima facie evidence of the conviction, notwithstanding any other
provision of law prohibiting the admission of these documents in a civil or
administrative action.

(2) For purposes of this section or any other provision of this chapter,
the department shall consider criminal convictions from another state or
federal court as if the criminal offense was committed in this state.

(g) (1) After review of the record, the director may grant an exemption
from disqualification for a license or special permit as specified in paragraphs
(1) and (4) of subdivision (a), or for a license, special permit, or certificate
of approval as specified in paragraphs (4) and (5) of subdivision (d), or for
employment, residence, or presence in acommunity care facility as specified
in paragraphs (3), (4), and (5) of subdivision (c), if the director has
substantial and convincing evidence to support a reasonable belief that the
applicant and the person convicted of the crime, if other than the applicant,
are of good character as to justify issuance of the license or special permit
or granting an exemption for purposes of subdivision (c). Except as otherwise
provided in this subdivision, an exemption may not be granted pursuant to
this subdivision if the conviction was for any of the following offenses:

(A) (i) An offense specified in Section 220, 243.4, or 264.1, subdivision
(a) of Section 273a or, prior to January 1, 1994, paragraph (1) of Section
273a, Section 273d, 288, or 289, subdivision (a) of Section 290, or Section
368 of the Penal Code, or was a conviction of another crime against an
individual specified in subdivision (c) of Section 667.5 of the Penal Code.

(ii) Notwithstanding clause (i), the director may grant an exemption
regarding the conviction for an offense described in paragraph (1), (2), (7),
or (8) of subdivision (c) of Section 667.5 of the Penal Code, if the employee
or prospective employee has been rehabilitated as provided in Section
4852.03 of the Penal Code, has maintained the conduct required in Section
4852.05 of the Penal Code for at least 10 years, and has the recommendation
of the district attorney representing the employee’s county of residence, or
if the employee or prospective employee has received a certificate of
rehabilitation pursuant to Chapter 3.5 (commencing with Section 4852.01)
of Title 6 of Part 3 of the Penal Code.

(B) A felony offense specified in Section 729 of the Business and
Professions Code or Section 206 or 215, subdivision (a) of Section 347,
subdivision (b) of Section 417, or subdivision (a) of Section 451 of the Penal
Code.

(2) The department may not prohibit a person from being employed or
having contact with clients in a facility on the basis of a denied criminal
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record exemption request or arrest information unless the department
complies with the requirements of Section 1558.

(h) (1) For purposes of compliance with this section, the department
may permit an individual to transfer a current criminal record clearance, as
defined in subdivision (a), from one facility to another, as long as the
criminal record clearance has been processed through a state licensing
district office, and is being transferred to another facility licensed by a state
licensing district office. The request shall be in writing to the State
Department of Social Services, and shall include a copy of the person’s
driver’s license or valid identification card issued by the Department of
Motor Vehicles, or a valid photo identification issued by another state or
the United States government if the person is not a California resident. Upon
request of the licensee, who shall enclose a self-addressed envelope for this
purpose, the State Department of Social Services shall verify whether the
individual has a clearance that can be transferred.

(2) The State Department of Social Services shall hold criminal record
clearances in its active files for a minimum of two years after an employee
is no longer employed at a licensed facility in order for the criminal record
clearance to be transferred.

(3) The following shall apply to a criminal record clearance or exemption
from the department or a county office with department-delegated licensing
authority:

(A) A county office with department-delegated licensing authority may
accept a clearance or exemption from the department.

(B) The department may accept a clearance or exemption from any county
office with department-delegated licensing authority.

(C) A county office with department-delegated licensing authority may
accept a clearance or exemption from any other county office with
department-delegated licensing authority.

(4) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by the department
or a county office with department-delegated licensing authority, all of the
following shall apply:

(A) The Department of Justice shall process a request from the department
or a county office with department-delegated licensing authority to receive
the notice only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.

(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the department and the
Department of Justice.

(B) (i) On or before January 7, 2005, the department shall notify the
Department of Justice of all county offices that have department-delegated
licensing authority.
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(ii) The department shall notify the Department of Justice within 15
calendar days of the date on which a new county office receives
department-delegated licensing authority or a county’s delegated licensing
authority is rescinded.

(C) The Department of Justice shall charge the department or a county
office with department-delegated licensing authority a fee for each time a
request to substitute the recipient agency is received for purposes of this
paragraph. This fee shall not exceed the cost of providing the service.

(i) The full criminal record obtained for purposes of this section may be
used by the department or by a licensed adoption agency as a clearance
required for adoption purposes.

(j) If a licensee or facility is required by law to deny employment or to
terminate employment of any employee based on written notification from
the state department that the employee has a prior criminal conviction or is
determined unsuitable for employment under Section 1558, the licensee or
facility shall not incur civil liability or unemployment insurance liability as
a result of that denial or termination.

(K) The State Department of Social Services may charge a fee for the
costs of processing electronic fingerprint images and related information.

(I) Amendments to this section made in the 1999 portion of the 1999-2000
Regular Session shall be implemented commencing 60 days after the
effective date of the act amending this section in the 1999 portion of the
1999-2000 Regular Session, except that those provisions for the submission
of fingerprints for searching the records of the Federal Bureau of
Investigation shall be implemented 90 days after the effective date of that
act.

SEC. 13.1. Section 1522 of the Health and Safety Code is amended to
read:

1522. The Legislature recognizes the need to generate timely and accurate
positive fingerprint identification of applicants as a condition of issuing
licenses, permits, or certificates of approval for persons to operate or provide
direct care services in a community care facility, foster family home, or a
certified family home of a licensed foster family agency. Therefore, the
Legislature supports the use of the fingerprint live-scan technology, as
identified in the long-range plan of the Department of Justice for fully
automating the processing of fingerprints and other data by the year 1999,
otherwise known as the California Crime Information Intelligence System
(CAL-CII), to be used for applicant fingerprints. It is the intent of the
Legislature in enacting this section to require the fingerprints of those
individuals whose contact with community care clients may pose a risk to
the clients’ health and safety. An individual shall be required to obtain either
a criminal record clearance or a criminal record exemption from the State
Department of Social Services before his or her initial presence in a
community care facility.

(@) (1) Before issuing a license or special permit to any person or persons
to operate or manage a community care facility, the State Department of
Social Services shall secure from an appropriate law enforcement agency
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a criminal record to determine whether the applicant or any other person
specified in subdivision (b) has ever been convicted of a crime other than
a minor traffic violation or arrested for any crime specified in Section 290
of the Penal Code, for violating Section 245 or 273.5, of the Penal Code,
subdivision (b) of Section 273a of the Penal Code, or, prior to January 1,
1994, paragraph (2) of Section 273a of the Penal Code, or for any crime for
which the department cannot grant an exemption if the person was convicted
and the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons, and subsequent arrest information pursuant to
Section 11105.2 of the Penal Code.

(3) Except during the 2003-04, 2004-05, 2005-06, 200607, and
2007-08 fiscal years, neither the Department of Justice nor the State
Department of Social Services may charge a fee for the fingerprinting of
an applicant for a license or special permit to operate a facility providing
nonmedical board, room, and care for six or less children or for obtaining
a criminal record of the applicant pursuant to this section.

(4) The following shall apply to the criminal record information:

(A) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(B) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b) is awaiting trial for a crime
other than a minor traffic violation, the State Department of Social Services
may cease processing the application until the conclusion of the trial.

(C) If no criminal record information has been recorded, the Department
of Justice shall provide the applicant and the State Department of Social
Services with a statement of that fact.

(D) If the State Department of Social Services finds after licensure that
the licensee, or any other person specified in paragraph (2) of subdivision
(b), has been convicted of a crime other than a minor traffic violation, the
license may be revoked, unless the director grants an exemption pursuant
to subdivision (g).

(E) An applicant and any other person specified in subdivision (b) shall
submit fingerprint images and related information to the Department of
Justice for the purpose of searching the criminal records of the Federal
Bureau of Investigation, in addition to the criminal records search required
by this subdivision. If an applicant and all other persons described in
subdivision (b) meet all of the conditions for licensure, except receipt of
the Federal Bureau of Investigation’s criminal offender record information
search response for the applicant or any of the persons described in
subdivision (b), the department may issue a license if the applicant and each
person described in subdivision (b) has signed and submitted a statement
that he or she has never been convicted of a crime in the United States, other
than a traffic infraction, as defined in paragraph (1) of subdivision (a) of
Section 42001 of the Vehicle Code. If, after licensure, the department
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determines that the licensee or any other person specified in subdivision (b)
has a criminal record, the license may be revoked pursuant to Section 1550.
The department may also suspend the license pending an administrative
hearing pursuant to Section 1550.5.

(F) The State Department of Social Services shall develop procedures
to provide the individual’s state and federal criminal history information
with the written notification of his or her exemption denial or revocation
based on the criminal record. Receipt of the criminal history information
shall be optional on the part of the individual, as set forth in the agency’s
procedures. The procedure shall protect the confidentiality and privacy of
the individual’s record, and the criminal history information shall not be
made available to the employer.

(G) Notwithstanding any other provision of law, the department is
authorized to provide an individual with a copy of his or her state or federal
level criminal offender record information search response as provided to
that department by the Department of Justice if the department has denied
a criminal background clearance based on this information and the individual
makes a written request to the department for a copy specifying an address
to which it is to be sent. The state or federal level criminal offender record
information search response shall not be modified or altered from its form
or content as provided by the Department of Justice and shall be provided
to the address specified by the individual in their written request. The
department shall retain a copy of the individual’s written request and the
response and date provided.

(b) (1) In addition to the applicant, this section shall be applicable to
criminal convictions of the following persons:

(A) Adults responsible for administration or direct supervision of staff.

(B) Any person, other than a client, residing in the facility.

(C) Any person who provides client assistance in dressing, grooming,
bathing, or personal hygiene. Any nurse assistant or home health aide
meeting the requirements of Section 1338.5 or 1736.6, respectively, who
is not employed, retained, or contracted by the licensee, and who has been
certified or recertified on or after July 1, 1998, shall be deemed to meet the
criminal record clearance requirements of this section. A certified nurse
assistant and certified home health aide who will be providing client
assistance and who falls under this exemption shall provide one copy of his
or her current certification, prior to providing care, to the community care
facility. The facility shall maintain the copy of the certification on file as
long as care is being provided by the certified nurse assistant or certified
home health aide at the facility. Nothing in this paragraph restricts the right
of the department to exclude a certified nurse assistant or certified home
health aide from a licensed community care facility pursuant to Section
1558.

(D) Any staff person, volunteer, or employee who has contact with the
clients.

(E) Ifthe applicant is a firm, partnership, association, or corporation, the
chief executive officer or other person serving in like capacity.
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(F) Additional officers of the governing body of the applicant, or other
persons with a financial interest in the applicant, as determined necessary
by the department by regulation. The criteria used in the development of
these regulations shall be based on the person’s capability to exercise
substantial influence over the operation of the facility.

(2) The following persons are exempt from the requirements applicable
under paragraph (1):

(A) A medical professional as defined in department regulations who
holds a valid license or certification from the person’s governing California
medical care regulatory entity and who is not employed, retained, or
contracted by the licensee if all of the following apply:

(i) The criminal record of the person has been cleared as a condition of
licensure or certification by the person’s governing California medical care
regulatory entity.

(if) The person is providing time-limited specialized clinical care or
services.

(iii) The person is providing care or services within the person’s scope
of practice.

(iv) The person is not a community care facility licensee or an employee
of the facility.

(B) A third-party repair person or similar retained contractor if all of the
following apply:

(i) The person is hired for a defined, time-limited job.

(ii) The person is not left alone with clients.

(iii) When clients are present in the room in which the repairperson or
contractor is working, a staff person who has a criminal record clearance
or exemption is also present.

(C) Employees of a licensed home health agency and other members of
licensed hospice interdisciplinary teams who have a contract with a client
or resident of the facility and are in the facility at the request of that client
or resident’s legal decisionmaker. The exemption does not apply to a person
who is a community care facility licensee or an employee of the facility.

(D) Clergy and other spiritual caregivers who are performing services
in common areas of the community care facility or who are advising an
individual client at the request of, or with the permission of, the client or
legal decisionmaker, are exempt from fingerprint and criminal background
check requirements imposed by community care licensing. This exemption
does not apply to a person who is a community care licensee or employee
of the facility.

(E) Members of fraternal, service, or similar organizations who conduct
group activities for clients if all of the following apply:

(i) Members are not left alone with clients.

(i) Members do not transport clients off the facility premises.

(iii) The same organization does not conduct group activities for clients
more often than defined by the department’s regulations.
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(3) Inaddition to the exemptions in paragraph (2), the following persons
in foster family homes, certified family homes, and small family homes are
exempt from the requirements applicable under paragraph (1):

(A) Adult friends and family of the licensed or certified foster parent,
who come into the home to visit for a length of time no longer than defined
by the department in regulations, provided that the adult friends and family
of the licensee are not left alone with the foster children. However, the
licensee, acting as a reasonable and prudent parent, as defined in paragraph
(2) of subdivision (a) of Section 362.04 of the Welfare and Institutions Code,
may allow his or her adult friends and family to provide short-term care to
the foster child and act as an appropriate occasional short-term babysitter
for the child.

(B) Parents of a foster child’s friends when the foster child is visiting
the friend’s home and the friend, licensed or certified foster parent, or both
are also present. However, the licensee, acting as a reasonable and prudent
parent, may allow the parent of the foster child’s friends to act as an
appropriate short-term babysitter for the child without the friend being
present.

(C) Individuals who are engaged by any licensed or certified foster parent
to provide short-term care to the child for periods not to exceed 24 hours.
Caregivers shall use a reasonable and prudent parent standard in selecting
appropriate individuals to act as appropriate occasional short-term
babysitters.

(4) Inaddition to the exemptions specified in paragraph (2), the following
persons in adult day care and adult day support centers are exempt from the
requirements applicable under paragraph (1):

(A) Unless contraindicated by the client’s individualized program plan
(IPP) or needs and service plan, a spouse, significant other, relative, or close
friend of a client, or an attendant or a facilitator for a client with a
developmental disability if the attendant or facilitator is not employed,
retained, or contracted by the licensee. This exemption applies only if the
person is visiting the client or providing direct care and supervision to the
client.

(B) A volunteer if all of the following applies:

(i) The volunteer is supervised by the licensee or a facility employee
with a criminal record clearance or exemption.

(ii) The volunteer is never left alone with clients.

(iii) The volunteer does not provide any client assistance with dressing,
grooming, bathing, or personal hygiene other than washing of hands.

(5) (A) In addition to the exemptions specified in paragraph (2), the
following persons in adult residential and social rehabilitation facilities,
unless contraindicated by the client’s individualized program plan (IPP) or
needs and services plan, are exempt from the requirements applicable under
paragraph (1): a spouse, significant other, relative, or close friend of a client,
or an attendant or a facilitator for a client with a developmental disability
if the attendant or facilitator is not employed, retained, or contracted by the
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licensee. This exemption applies only if the person is visiting the client or
providing direct care and supervision to that client.

(B) Nothing in this subdivision shall prevent a licensee from requiring
a criminal record clearance of any individual exempt from the requirements
of this section, provided that the individual has client contact.

(6) Any person similar to those described in this subdivision, as defined
by the department in regulations.

(c) (1) Subsequentto initial licensure, any person specified in subdivision
(b) and not exempted from fingerprinting shall, as a condition to
employment, residence, or presence in a community care facility, be
fingerprinted and sign a declaration under penalty of perjury regarding any
prior criminal convictions. The licensee shall submit fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (h), prior to the person’s employment, residence,
or initial presence in the community care facility. These fingerprint images
and related information shall be sent by electronic transmission in a manner
approved by the State Department of Social Services and the Department
of Justice for the purpose of obtaining a permanent set of fingerprints, and
shall be submitted to the Department of Justice by the licensee. A licensee’s
failure to submit fingerprints to the Department of Justice or to comply with
paragraph (1) of subdivision (h), as required in this section, shall result in
the citation of a deficiency and the immediate assessment of civil penalties
in the amount of one hundred dollars ($100) per violation per day for a
maximum of five days, unless the violation is a second or subsequent
violation within a 12-month period in which case the civil penalties shall
be in the amount of one hundred dollars ($100) per violation for a maximum
of 30 days, and shall be grounds for disciplining the licensee pursuant to
Section 1550. The department may assess civil penalties for continued
violations as permitted by Section 1548. The fingerprint images and related
information shall then be submitted to the Department of Justice for
processing. Upon request of the licensee, who shall enclose a self-addressed
stamped postcard for this purpose, the Department of Justice shall verify
receipt of the fingerprints.

(2) Within 14 calendar days of the receipt of the fingerprint images, the
Department of Justice shall notify the State Department of Social Services
of the criminal record information, as provided for in subdivision (a). If no
criminal record information has been recorded, the Department of Justice
shall provide the licensee and the State Department of Social Services with
a statement of that fact within 14 calendar days of receipt of the fingerprint
images. Documentation of the individual’s clearance or exemption shall be
maintained by the licensee and be available for inspection. If new fingerprint
images are required for processing, the Department of Justice shall, within
14 calendar days from the date of receipt of the fingerprints, notify the
licensee that the fingerprints were illegible, the Department of Justice shall
notify the State Department of Social Services, as required by Section
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1522.04, and shall also notify the licensee by mail, within 14 days of
electronic transmission of the fingerprints to the Department of Justice, if
the person has no criminal history recorded. A violation of the regulations
adopted pursuant to Section 1522.04 shall result in the citation of a deficiency
and an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
(%$100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the licensee pursuant to Section 1550. The department may
assess civil penalties for continued violations as permitted by Section 1548.

(3) Except for persons specified in paragraph (2) of subdivision (b), the
licensee shall endeavor to ascertain the previous employment history of
persons required to be fingerprinted under this subdivision. If it is determined
by the State Department of Social Services, on the basis of the fingerprint
images and related information submitted to the Department of Justice, that
the person has been convicted of, or is awaiting trial for, a sex offense against
a minor, or has been convicted for an offense specified in Section 243.4,
273a, 273d, 2739, or 368 of the Penal Code, or a felony, the State Department
of Social Services shall notify the licensee to act immediately to terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility. The
State Department of Social Services may subsequently grant an exemption
pursuant to subdivision (g). If the conviction or arrest was for another crime,
except a minor traffic violation, the licensee shall, upon notification by the
State Department of Social Services, act immediately to either (A) terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility; or (B)
seek an exemption pursuant to subdivision (g). The State Department of
Social Services shall determine if the person shall be allowed to remain in
the facility until a decision on the exemption is rendered. A licensee’s failure
to comply with the department’s prohibition of employment, contact with
clients, or presence in the facility as required by this paragraph shall be
grounds for disciplining the licensee pursuant to Section 1550.

(4) The department may issue an exemption on its own motion pursuant
to subdivision (g) if the person’s criminal history indicates that the person
is of good character based on the age, seriousness, and frequency of the
conviction or convictions. The department, in consultation with interested
parties, shall develop regulations to establish the criteria to grant an
exemption pursuant to this paragraph.

(5) Concurrently with notifying the licensee pursuant to paragraph (3),
the department shall notify the affected individual of his or her right to seek
an exemption pursuant to subdivision (g). The individual may seek an
exemption only if the licensee terminates the person’s employment or
removes the person from the facility after receiving notice from the
department pursuant to paragraph (3).
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(d) (1) Before issuing a license, special permit, or certificate of approval
to any person or persons to operate or manage a foster family home or
certified family home as described in Section 1506, the State Department
of Social Services or other approving authority shall secure from an
appropriate law enforcement agency a criminal record to determine whether
the applicant or any person specified in subdivision (b) has ever been
convicted of a crime other than a minor traffic violation or arrested for any
crime specified in subdivision (c) of Section 290 of the Penal Code, for
violating Section 245 or 273.5, subdivision (b) of Section 273a or, prior to
January 1, 1994, paragraph (2) of Section 273a of the Penal Code, or for
any crime for which the department cannot grant an exemption if the person
was convicted and the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons.

(3) Neither the Department of Justice nor the State Department of Social
Services may charge a fee for the fingerprinting of an applicant for a license,
special permit, or certificate of approval described in this subdivision. The
record, if any, shall be taken into consideration when evaluating a prospective
applicant.

(4) The following shall apply to the criminal record information:

(A) If the applicant or other persons specified in subdivision (b) have
convictions that would make the applicant’s home unfit as a foster family
home or a certified family home, the license, special permit, or certificate
of approval shall be denied.

(B) If the State Department of Social Services finds that the applicant,
or any person specified in subdivision (b) is awaiting trial for a crime other
than a minor traffic violation, the State Department of Social Services or
other approving authority may cease processing the application until the
conclusion of the trial.

(C) For the purposes of this subdivision, a criminal record clearance
provided under Section 8712 of the Family Code may be used by the
department or other approving agency.

(D) To the extent required by federal law, an applicant for a foster family
home license or for certification as a family home, and any other person
specified in subdivision (b), shall submit a set of fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, in addition to the criminal
records search required by subdivision (a).

(5) Any person specified in this subdivision shall, as a part of the
application, be fingerprinted and sign a declaration under penalty of perjury
regarding any prior criminal convictions or arrests for any crime against a
child, spousal or cohabitant abuse or, any crime for which the department
cannot grant an exemption if the person was convicted and shall submit
these fingerprints to the licensing agency or other approving authority.

(6) (A) The foster family agency shall obtain fingerprint images and
related information from certified home applicants and from persons
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specified in subdivision (b) and shall submit them directly to the Department
of Justice by electronic transmission in a manner approved by the State
Department of Social Services and the Department of Justice. A foster family
home licensee or foster family agency shall submit these fingerprint images
and related information to the Department of Justice and the Federal Bureau
of Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (b) prior to the person’s employment, residence,
or initial presence in the foster family home or certified family home. A
foster family agency’s failure to submit fingerprint images and related
information to the Department of Justice, or comply with paragraph (1) of
subdivision (h), as required in this section, shall result in a citation of a
deficiency, and the immediate civil penalties of one hundred dollars ($100)
per violation per day for a maximum of five days, unless the violation is a
second or subsequent violation within a 12-month period in which case the
civil penalties shall be in the amount of one hundred dollars ($100) per
violation for a maximum of 30 days, and shall be grounds for disciplining
the licensee pursuant to Section 1550. A violation of the regulation adopted
pursuant to Section 1522.04 shall result in the citation of a deficiency and
an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
($100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the foster family agency pursuant to Section 1550. A licensee’s
failure to submit fingerprint images and related information to the
Department of Justice, or comply with paragraph (1) of subdivision (h), as
required in this section, may result in the citation of a deficiency and
immediate civil penalties of one hundred dollars ($100) per violation. A
licensee’s violation of regulations adopted pursuant to Section 1522.04 may
result in the citation of a deficiency and an immediate assessment of civil
penalties in the amount of one hundred dollars ($100) per violation. The
State Department of Social Services may assess penalties for continued
violations, as permitted by Section 1548. The fingerprint images shall then
be submitted to the Department of Justice for processing.

(B) Upon request of the licensee, who shall enclose a self-addressed
envelope for this purpose, the Department of Justice shall verify receipt of
the fingerprints. Within five working days of the receipt of the criminal
record or information regarding criminal convictions from the Department
of Justice, the department shall notify the applicant of any criminal arrests
or convictions. If no arrests or convictions are recorded, the Department of
Justice shall provide the foster family home licensee or the foster family
agency with a statement of that fact concurrent with providing the
information to the State Department of Social Services.

(7) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
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crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(8) If the State Department of Social Services finds after licensure or the
granting of the certificate of approval that the licensee, certified foster parent,
or any other person specified in paragraph (2) of subdivision (b), has been
convicted of a crime other than a minor traffic violation, the license or
certificate of approval may be revoked by the department or the foster family
agency, whichever is applicable, unless the director grants an exemption
pursuant to subdivision (g). A licensee’s failure to comply with the
department’s prohibition of employment, contact with clients, or presence
in the facility as required by paragraph (3) of subdivision (c) shall be grounds
for disciplining the licensee pursuant to Section 1550.

(e) The State Department of Social Services may not use a record of
arrest to deny, revoke, or terminate any application, license, employment,
or residence unless the department investigates the incident and secures
evidence, whether or not related to the incident of arrest, that is admissible
in an administrative hearing to establish conduct by the person that may
pose a risk to the health and safety of any person who is or may become a
client. The State Department of Social Services is authorized to obtain any
arrest or conviction records or reports from any law enforcement agency as
necessary to the performance of its duties to inspect, license, and investigate
community care facilities and individuals associated with a community care
facility.

(f) (1) For purposes of this section or any other provision of this chapter,
a conviction means a plea or verdict of guilty or a conviction following a
plea of nolo contendere. Any action that the State Department of Social
Services is permitted to take following the establishment of a conviction
may be taken when the time for appeal has elapsed, when the judgment of
conviction has been affirmed on appeal, or when an order granting probation
is made suspending the imposition of sentence, notwithstanding a subsequent
order pursuant to Sections 1203.4 and 1203.4a of the Penal Code permitting
the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation,
information, or indictment. For purposes of this section or any other
provision of this chapter, the record of a conviction, or a copy thereof
certified by the clerk of the court or by a judge of the court in which the
conviction occurred, shall be conclusive evidence of the conviction. For
purposes of this section or any other provision of this chapter, the arrest
disposition report certified by the Department of Justice, or documents
admissible in a criminal action pursuant to Section 969b of the Penal Code,
shall be prima facie evidence of the conviction, notwithstanding any other
provision of law prohibiting the admission of these documents in a civil or
administrative action.

(2) For purposes of this section or any other provision of this chapter,
the department shall consider criminal convictions from another state or
federal court as if the criminal offense was committed in this state.
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(9) (1) After review of the record, the director may grant an exemption
from disqualification for a license or special permit as specified in paragraphs
(1) and (4) of subdivision (a), or for a license, special permit, or certificate
of approval as specified in paragraphs (4) and (5) of subdivision (d), or for
employment, residence, or presence in acommunity care facility as specified
in paragraphs (3), (4), and (5) of subdivision (c), if the director has
substantial and convincing evidence to support a reasonable belief that the
applicant and the person convicted of the crime, if other than the applicant,
are of good character as to justify issuance of the license or special permit
or granting an exemption for purposes of subdivision (c). Except as otherwise
provided in this subdivision, an exemption may not be granted pursuant to
this subdivision if the conviction was for any of the following offenses:

(A) (i) An offense specified in Section 220, 243.4, or 264.1, subdivision
(a) of Section 273a or, prior to January 1, 1994, paragraph (1) of Section
273a, Section 273d, 288, or 289, subdivision (c) of Section 290, or Section
368 of the Penal Code, or was a conviction of another crime against an
individual specified in subdivision (c) of Section 667.5 of the Penal Code.

(ii) Notwithstanding clause (i), the director may grant an exemption
regarding the conviction for an offense described in paragraph (1), (2), (7),
or (8) of subdivision (c) of Section 667.5 of the Penal Code, if the employee
or prospective employee has been rehabilitated as provided in Section
4852.03 of the Penal Code, has maintained the conduct required in Section
4852.05 of the Penal Code for at least 10 years, and has the recommendation
of the district attorney representing the employee’s county of residence, or
if the employee or prospective employee has received a certificate of
rehabilitation pursuant to Chapter 3.5 (commencing with Section 4852.01)
of Title 6 of Part 3 of the Penal Code.

(B) A felony offense specified in Section 729 of the Business and
Professions Code or Section 206 or 215, subdivision (a) of Section 347,
subdivision (b) of Section 417, or subdivision (a) of Section 451 of the Penal
Code.

(2) The department may not prohibit a person from being employed or
having contact with clients in a facility on the basis of a denied criminal
record exemption request or arrest information unless the department
complies with the requirements of Section 1558.

(h) (1) For purposes of compliance with this section, the department
may permit an individual to transfer a current criminal record clearance, as
defined in subdivision (a), from one facility to another, as long as the
criminal record clearance has been processed through a state licensing
district office, and is being transferred to another facility licensed by a state
licensing district office. The request shall be in writing to the State
Department of Social Services, and shall include a copy of the person’s
driver’s license or valid identification card issued by the Department of
Motor Vehicles, or a valid photo identification issued by another state or
the United States government if the person is not a California resident. Upon
request of the licensee, who shall enclose a self-addressed envelope for this
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purpose, the State Department of Social Services shall verify whether the
individual has a clearance that can be transferred.

(2) The State Department of Social Services shall hold criminal record
clearances in its active files for a minimum of two years after an employee
is no longer employed at a licensed facility in order for the criminal record
clearance to be transferred.

(3) The following shall apply to a criminal record clearance or exemption
from the department or a county office with department-delegated licensing
authority:

(A) A county office with department-delegated licensing authority may
accept a clearance or exemption from the department.

(B) The department may accept a clearance or exemption from any county
office with department-delegated licensing authority.

(C) A county office with department-delegated licensing authority may
accept a clearance or exemption from any other county office with
department-delegated licensing authority.

(4) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by the department
or a county office with department-delegated licensing authority, all of the
following shall apply:

(A) The Department of Justice shall process a request from the department
or a county office with department-delegated licensing authority to receive
the notice only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.

(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the department and the
Department of Justice.

(B) (i) On or before January 7, 2005, the department shall notify the
Department of Justice of all county offices that have department-delegated
licensing authority.

(ii) The department shall notify the Department of Justice within 15
calendar days of the date on which a new county office receives
department-delegated licensing authority or a county’s delegated licensing
authority is rescinded.

(C) The Department of Justice shall charge the department or a county
office with department-delegated licensing authority a fee for each time a
request to substitute the recipient agency is received for purposes of this
paragraph. This fee shall not exceed the cost of providing the service.

(i) The full criminal record obtained for purposes of this section may be
used by the department or by a licensed adoption agency as a clearance
required for adoption purposes.

(j) If a licensee or facility is required by law to deny employment or to
terminate employment of any employee based on written notification from
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the state department that the employee has a prior criminal conviction or is
determined unsuitable for employment under Section 1558, the licensee or
facility shall not incur civil liability or unemployment insurance liability as
a result of that denial or termination.

(k) The State Department of Social Services may charge a fee for the
costs of processing electronic fingerprint images and related information.

(I Amendments to this section made in the 1999 portion of the 1999-2000
Regular Session shall be implemented commencing 60 days after the
effective date of the act amending this section in the 1999 portion of the
1999-2000 Regular Session, except that those provisions for the submission
of fingerprints for searching the records of the Federal Bureau of
Investigation shall be implemented 90 days after the effective date of that
act.

SEC. 13.2. Section 1522 of the Health and Safety Code is amended to
read:

1522. The Legislature recognizes the need to generate timely and accurate
positive fingerprint identification of applicants as a condition of issuing
licenses, permits, or certificates of approval for persons to operate or provide
direct care services in a community care facility, foster family home, or a
certified family home of a licensed foster family agency. Therefore, the
Legislature supports the use of the fingerprint live-scan technology, as
identified in the long-range plan of the Department of Justice for fully
automating the processing of fingerprints and other data by the year 1999,
otherwise known as the California Crime Information Intelligence System
(CAL-CII), to be used for applicant fingerprints. It is the intent of the
Legislature in enacting this section to require the fingerprints of those
individuals whose contact with community care clients may pose a risk to
the clients’ health and safety. An individual shall be required to obtain either
a criminal record clearance or a criminal record exemption from the State
Department of Social Services before his or her initial presence in a
community care facility.

(a) (1) Before issuing a license or special permit to any person or persons
to operate or manage a community care facility, the State Department of
Social Services shall secure from an appropriate law enforcement agency
a criminal record to determine whether the applicant or any other person
specified in subdivision (b) has ever been convicted of a crime other than
a minor traffic violation or arrested for any crime specified in Section 290
of the Penal Code, for violating Section 245 or 273.5, of the Penal Code,
subdivision (b) of Section 273a of the Penal Code, or, prior to January 1,
1994, paragraph (2) of Section 273a of the Penal Code, or for any crime for
which the department cannot grant an exemption if the person was convicted
and the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons, and subsequent arrest information pursuant to
Section 11105.2 of the Penal Code.

(3) Except during the 2003-04, 2004-05, 2005-06, 2006-07, and
2007-08 fiscal years, neither the Department of Justice nor the State
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Department of Social Services may charge a fee for the fingerprinting of
an applicant for a license or special permit to operate a facility providing
nonmedical board, room, and care for six or less children or for obtaining
a criminal record of the applicant pursuant to this section.

(4) The following shall apply to the criminal record information:

(A) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(B) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b) is awaiting trial for a crime
other than a minor traffic violation, the State Department of Social Services
may cease processing the application until the conclusion of the trial.

(C) Ifno criminal record information has been recorded, the Department
of Justice shall provide the applicant and the State Department of Social
Services with a statement of that fact.

(D) If the State Department of Social Services finds after licensure that
the licensee, or any other person specified in paragraph (2) of subdivision
(b), has been convicted of a crime other than a minor traffic violation, the
license may be revoked, unless the director grants an exemption pursuant
to subdivision (g).

(E) An applicant and any other person specified in subdivision (b) shall
submit fingerprint images and related information to the Department of
Justice for the purpose of searching the criminal records of the Federal
Bureau of Investigation, in addition to the criminal records search required
by this subdivision. If an applicant and all other persons described in
subdivision (b) meet all of the conditions for licensure, except receipt of
the Federal Bureau of Investigation’s criminal offender record information
search response for the applicant or any of the persons described in
subdivision (b), the department may issue a license if the applicant and each
person described in subdivision (b) has signed and submitted a statement
that he or she has never been convicted of a crime in the United States, other
than a traffic infraction, as defined in paragraph (1) of subdivision (a) of
Section 42001 of the Vehicle Code. If, after licensure, the department
determines that the licensee or any other person specified in subdivision (b)
has a criminal record, the license may be revoked pursuant to Section 1550.
The department may also suspend the license pending an administrative
hearing pursuant to Section 1550.5.

(F) The State Department of Social Services shall develop procedures
to provide the individual’s state and federal criminal history information
with the written notification of his or her exemption denial or revocation
based on the criminal record. Receipt of the criminal history information
shall be optional on the part of the individual, as set forth in the agency’s
procedures. The procedure shall protect the confidentiality and privacy of
the individual’s record, and the criminal history information shall not be
made available to the employer.
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(G) Notwithstanding any other provision of law, the department is
authorized to provide an individual with a copy of his or her state or federal
level criminal offender record information search response as provided to
that department by the Department of Justice if the department has denied
a criminal background clearance based on this information and the individual
makes a written request to the department for a copy specifying an address
to which it is to be sent. The state or federal level criminal offender record
information search response shall not be modified or altered from its form
or content as provided by the Department of Justice and shall be provided
to the address specified by the individual in their written request. The
department shall retain a copy of the individual’s written request and the
response and date provided.

(b) (1) In addition to the applicant, this section shall be applicable to
criminal convictions of the following persons:

(A) Adults responsible for administration or direct supervision of staff.

(B) Any person, other than a client, residing in the facility.

(C) Any person who provides client assistance in dressing, grooming,
bathing, or personal hygiene. Any nurse assistant or home health aide
meeting the requirements of Section 1338.5 or 1736.6, respectively, who
is not employed, retained, or contracted by the licensee, and who has been
certified or recertified on or after July 1, 1998, shall be deemed to meet the
criminal record clearance requirements of this section. A certified nurse
assistant and certified home health aide who will be providing client
assistance and who falls under this exemption shall provide one copy of his
or her current certification, prior to providing care, to the community care
facility. The facility shall maintain the copy of the certification on file as
long as care is being provided by the certified nurse assistant or certified
home health aide at the facility. Nothing in this paragraph restricts the right
of the department to exclude a certified nurse assistant or certified home
health aide from a licensed community care facility pursuant to Section
1558.

(D) Any staff person, volunteer, or employee who has contact with the
clients.

(E) Ifthe applicant is a firm, partnership, association, or corporation, the
chief executive officer or other person serving in like capacity.

(F) Additional officers of the governing body of the applicant, or other
persons with a financial interest in the applicant, as determined necessary
by the department by regulation. The criteria used in the development of
these regulations shall be based on the person’s capability to exercise
substantial influence over the operation of the facility.

(2) The following persons are exempt from the requirements applicable
under paragraph (1):

(A) A medical professional as defined in department regulations who
holds a valid license or certification from the person’s governing California
medical care regulatory entity and who is not employed, retained, or
contracted by the licensee if all of the following apply:
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(i) The criminal record of the person has been cleared as a condition of
licensure or certification by the person’s governing California medical care
regulatory entity.

(ii) The person is providing time-limited specialized clinical care or
services.

(iii) The person is providing care or services within the person’s scope
of practice.

(iv) The person is not a community care facility licensee or an employee
of the facility.

(B) A third-party repair person or similar retained contractor if all of the
following apply:

(i) The person is hired for a defined, time-limited job.

(ii) The person is not left alone with clients.

(iii) When clients are present in the room in which the repairperson or
contractor is working, a staff person who has a criminal record clearance
or exemption is also present.

(C) Employees of a licensed home health agency and other members of
licensed hospice interdisciplinary teams who have a contract with a client
or resident of the facility and are in the facility at the request of that client
or resident’s legal decisionmaker. The exemption does not apply to a person
who is a community care facility licensee or an employee of the facility.

(D) Clergy and other spiritual caregivers who are performing services
in common areas of the community care facility or who are advising an
individual client at the request of, or with the permission of, the client or
legal decisionmaker, are exempt from fingerprint and criminal background
check requirements imposed by community care licensing. This exemption
does not apply to a person who is a community care licensee or employee
of the facility.

(E) Members of fraternal, service, or similar organizations who conduct
group activities for clients if all of the following apply:

(i) Members are not left alone with clients.

(i) Members do not transport clients off the facility premises.

(iii) The same organization does not conduct group activities for clients
more often than defined by the department’s regulations.

(3) Inaddition to the exemptions in paragraph (2), the following persons
in foster family homes, certified family homes, and small family homes are
exempt from the requirements applicable under paragraph (1):

(A) Adult friends and family of the licensed or certified foster parent,
who come into the home to visit for a length of time no longer than defined
by the department in regulations, provided that the adult friends and family
of the licensee are not left alone with the foster children. However, the
licensee, acting as a reasonable and prudent parent, as defined in paragraph
(2) of subdivision (a) of Section 362.04 of the Welfare and Institutions Code,
may allow his or her adult friends and family to provide short-term care to
the foster child and act as an appropriate occasional short-term babysitter
for the child.
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(B) Parents of a foster child’s friends when the foster child is visiting
the friend’s home and the friend, licensed or certified foster parent, or both
are also present. However, the licensee, acting as a reasonable and prudent
parent, may allow the parent of the foster child’s friends to act as an
appropriate short-term babysitter for the child without the friend being
present.

(C) Individuals who are engaged by any licensed or certified foster parent
to provide short-term care to the child for periods not to exceed 24 hours.
Caregivers shall use a reasonable and prudent parent standard in selecting
appropriate individuals to act as appropriate occasional short-term
babysitters.

(4) Inaddition to the exemptions specified in paragraph (2), the following
persons in adult day care and adult day support centers are exempt from the
requirements applicable under paragraph (1):

(A) Unless contraindicated by the client’s individualized program plan
(IPP) or needs and service plan, a spouse, significant other, relative, or close
friend of a client, or an attendant or a facilitator for a client with a
developmental disability if the attendant or facilitator is not employed,
retained, or contracted by the licensee. This exemption applies only if the
person is visiting the client or providing direct care and supervision to the
client.

(B) A volunteer if all of the following applies:

(i) The volunteer is supervised by the licensee or a facility employee
with a criminal record clearance or exemption.

(ii) The volunteer is never left alone with clients.

(iii) The volunteer does not provide any client assistance with dressing,
grooming, bathing, or personal hygiene other than washing of hands.

(5) (A) In addition to the exemptions specified in paragraph (2), the
following persons in adult residential and social rehabilitation facilities,
unless contraindicated by the client’s individualized program plan (IPP) or
needs and services plan, are exempt from the requirements applicable under
paragraph (1): a spouse, significant other, relative, or close friend of a client,
or an attendant or a facilitator for a client with a developmental disability
if the attendant or facilitator is not employed, retained, or contracted by the
licensee. This exemption applies only if the person is visiting the client or
providing direct care and supervision to that client.

(B) Nothing in this subdivision shall prevent a licensee from requiring
a criminal record clearance of any individual exempt from the requirements
of this section, provided that the individual has client contact.

(6) Any person similar to those described in this subdivision, as defined
by the department in regulations.

(c) (1) Subsequentto initial licensure, any person specified in subdivision
(b) and not exempted from fingerprinting shall, as a condition to
employment, residence, or presence in a community care facility, be
fingerprinted and sign a declaration under penalty of perjury regarding any
prior criminal convictions. The licensee shall submit fingerprint images and
related information to the Department of Justice and the Federal Bureau of
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Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (h), prior to the person’s employment, residence,
or initial presence in the community care facility. These fingerprint images
and related information shall be sent by electronic transmission in a manner
approved by the State Department of Social Services and the Department
of Justice for the purpose of obtaining a permanent set of fingerprints, and
shall be submitted to the Department of Justice by the licensee. A licensee’s
failure to submit fingerprints to the Department of Justice or to comply with
paragraph (1) of subdivision (h), as required in this section, shall result in
the citation of a deficiency and the immediate assessment of civil penalties
in the amount of one hundred dollars ($100) per violation per day for a
maximum of five days, unless the violation is a second or subsequent
violation within a 12-month period in which case the civil penalties shall
be in the amount of one hundred dollars ($100) per violation for a maximum
of 30 days, and shall be grounds for disciplining the licensee pursuant to
Section 1550. The department may assess civil penalties for continued
violations as permitted by Section 1548. The fingerprint images and related
information shall then be submitted to the Department of Justice for
processing. Upon request of the licensee, who shall enclose a self-addressed
stamped postcard for this purpose, the Department of Justice shall verify
receipt of the fingerprints.

(2) Within 14 calendar days of the receipt of the fingerprint images, the
Department of Justice shall notify the State Department of Social Services
of the criminal record information, as provided for in subdivision (a). If no
criminal record information has been recorded, the Department of Justice
shall provide the licensee and the State Department of Social Services with
a statement of that fact within 14 calendar days of receipt of the fingerprint
images. Documentation of the individual’s clearance or exemption shall be
maintained by the licensee and be available for inspection. If new fingerprint
images are required for processing, the Department of Justice shall, within
14 calendar days from the date of receipt of the fingerprints, notify the
licensee that the fingerprints were illegible, the Department of Justice shall
notify the State Department of Social Services, as required by Section
1522.04, and shall also notify the licensee by mail, within 14 days of
electronic transmission of the fingerprints to the Department of Justice, if
the person has no criminal history recorded. A violation of the regulations
adopted pursuant to Section 1522.04 shall result in the citation of a deficiency
and an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
($100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the licensee pursuant to Section 1550. The department may
assess civil penalties for continued violations as permitted by Section 1548.

(3) Except for persons specified in paragraph (2) of subdivision (b), the
licensee shall endeavor to ascertain the previous employment history of
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persons required to be fingerprinted under this subdivision. If it is determined
by the State Department of Social Services, on the basis of the fingerprint
images and related information submitted to the Department of Justice, that
the person has been convicted of, or is awaiting trial for, a sex offense against
a minor, or has been convicted for an offense specified in Section 243.4,
273a, 273d, 2739, or 368 of the Penal Code, or a felony, the State Department
of Social Services shall notify the licensee to act immediately to terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility. The
State Department of Social Services may subsequently grant an exemption
pursuant to subdivision (g). If the conviction or arrest was for another crime,
except a minor traffic violation, the licensee shall, upon notification by the
State Department of Social Services, act immediately to either (A) terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility; or (B)
seek an exemption pursuant to subdivision (g). The State Department of
Social Services shall determine if the person shall be allowed to remain in
the facility until a decision on the exemption is rendered. A licensee’s failure
to comply with the department’s prohibition of employment, contact with
clients, or presence in the facility as required by this paragraph shall be
grounds for disciplining the licensee pursuant to Section 1550.

(4) The department may issue an exemption on its own motion pursuant
to subdivision (g) if the person’s criminal history indicates that the person
is of good character based on the age, seriousness, and frequency of the
conviction or convictions. The department, in consultation with interested
parties, shall develop regulations to establish the criteria to grant an
exemption pursuant to this paragraph.

(5) Concurrently with notifying the licensee pursuant to paragraph (3),
the department shall notify the affected individual of his or her right to seek
an exemption pursuant to subdivision (g). The individual may seek an
exemption only if the licensee terminates the person’s employment or
removes the person from the facility after receiving notice from the
department pursuant to paragraph (3).

(d) (1) Beforeissuing a license, special permit, or certificate of approval
to any person or persons to operate or manage a foster family home or
certified family home as described in Section 1506, the State Department
of Social Services or other approving authority shall secure from an
appropriate law enforcement agency a criminal record to determine whether
the applicant or any person specified in subdivision (b) has ever been
convicted of a crime other than a minor traffic violation or arrested for any
crime specified in Section 290 of the Penal Code, for violating Section 245
or 273.5, subdivision (b) of Section 273a or, prior to January 1, 1994,
paragraph (2) of Section 273a of the Penal Code, or for any crime for which
the department cannot grant an exemption if the person was convicted and
the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons.
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(3) Neither the Department of Justice nor the State Department of Social
Services may charge a fee for the fingerprinting of an applicant for a license,
special permit, or certificate of approval described in this subdivision. The
record, if any, shall be taken into consideration when evaluating a prospective
applicant.

(4) The following shall apply to the criminal record information:

(A) If the applicant or other persons specified in subdivision (b) have
convictions that would make the applicant’s home unfit as a foster family
home or a certified family home, the license, special permit, or certificate
of approval shall be denied.

(B) If the State Department of Social Services finds that the applicant,
or any person specified in subdivision (b) is awaiting trial for a crime other
than a minor traffic violation, the State Department of Social Services or
other approving authority may cease processing the application until the
conclusion of the trial.

(C) For the purposes of this subdivision, a criminal record clearance
provided under Section 8712 of the Family Code may be used by the
department or other approving agency.

(D) Tothe extent required by federal law, an applicant for a foster family
home license or for certification as a family home, and any other person
specified in subdivision (b), shall submit a set of fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, in addition to the criminal
records search required by subdivision (a).

(5) Any person specified in this subdivision shall, as a part of the
application, be fingerprinted and sign a declaration under penalty of perjury
regarding any prior criminal convictions or arrests for any crime against a
child, spousal or cohabitant abuse or, any crime for which the department
cannot grant an exemption if the person was convicted and shall submit
these fingerprints to the licensing agency or other approving authority.

(6) (A) The foster family agency shall obtain fingerprint images and
related information from certified home applicants and from persons
specified in subdivision (b) and shall submit them directly to the Department
of Justice by electronic transmission in a manner approved by the State
Department of Social Services and the Department of Justice. A foster family
home licensee or foster family agency shall submit these fingerprint images
and related information to the Department of Justice and the Federal Bureau
of Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (b) prior to the person’s employment, residence,
or initial presence in the foster family home or certified family home. A
foster family agency’s failure to submit fingerprint images and related
information to the Department of Justice, or comply with paragraph (1) of
subdivision (h), as required in this section, shall result in a citation of a
deficiency, and the immediate civil penalties of one hundred dollars ($100)
per violation per day for a maximum of five days, unless the violation is a
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second or subsequent violation within a 12-month period in which case the
civil penalties shall be in the amount of one hundred dollars ($100) per
violation for a maximum of 30 days, and shall be grounds for disciplining
the licensee pursuant to Section 1550. A violation of the regulation adopted
pursuant to Section 1522.04 shall result in the citation of a deficiency and
an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
($100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the foster family agency pursuant to Section 1550. A licensee’s
failure to submit fingerprint images and related information to the
Department of Justice, or comply with paragraph (1) of subdivision (h), as
required in this section, may result in the citation of a deficiency and
immediate civil penalties of one hundred dollars ($100) per violation. A
licensee’s violation of regulations adopted pursuant to Section 1522.04 may
result in the citation of a deficiency and an immediate assessment of civil
penalties in the amount of one hundred dollars ($100) per violation. The
State Department of Social Services may assess penalties for continued
violations, as permitted by Section 1548. The fingerprint images shall then
be submitted to the Department of Justice for processing.

(B) Upon request of the licensee, who shall enclose a self-addressed
envelope for this purpose, the Department of Justice shall verify receipt of
the fingerprints. Within five working days of the receipt of the criminal
record or information regarding criminal convictions from the Department
of Justice, the department shall notify the applicant of any criminal arrests
or convictions. If no arrests or convictions are recorded, the Department of
Justice shall provide the foster family home licensee or the foster family
agency with a statement of that fact concurrent with providing the
information to the State Department of Social Services.

(7) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(8) If the State Department of Social Services finds after licensure or the
granting of the certificate of approval that the licensee, certified foster parent,
or any other person specified in paragraph (2) of subdivision (b), has been
convicted of a crime other than a minor traffic violation, the license or
certificate of approval may be revoked by the department or the foster family
agency, whichever is applicable, unless the director grants an exemption
pursuant to subdivision (g). A licensee’s failure to comply with the
department’s prohibition of employment, contact with clients, or presence
in the facility as required by paragraph (3) of subdivision (c) shall be grounds
for disciplining the licensee pursuant to Section 1550.

(e) The State Department of Social Services may not use a record of
arrest to deny, revoke, or terminate any application, license, employment,
or residence unless the department investigates the incident and secures
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evidence, whether or not related to the incident of arrest, that is admissible
in an administrative hearing to establish conduct by the person that may
pose a risk to the health and safety of any person who is or may become a
client. The State Department of Social Services is authorized to obtain any
arrest or conviction records or reports from any law enforcement agency as
necessary to the performance of its duties to inspect, license, and investigate
community care facilities and individuals associated with a community care
facility.

(f) (1) Forpurposes of this section or any other provision of this chapter,
a conviction means a plea or verdict of guilty or a conviction following a
plea of nolo contendere. Any action that the State Department of Social
Services is permitted to take following the establishment of a conviction
may be taken when the time for appeal has elapsed, when the judgment of
conviction has been affirmed on appeal, or when an order granting probation
is made suspending the imposition of sentence, notwithstanding a subsequent
order pursuant to Sections 1203.4 and 1203.4a of the Penal Code permitting
the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation,
information, or indictment. For purposes of this section or any other
provision of this chapter, the record of a conviction, or a copy thereof
certified by the clerk of the court or by a judge of the court in which the
conviction occurred, shall be conclusive evidence of the conviction. For
purposes of this section or any other provision of this chapter, the arrest
disposition report certified by the Department of Justice, or documents
admissible in a criminal action pursuant to Section 969b of the Penal Code,
shall be prima facie evidence of the conviction, notwithstanding any other
provision of law prohibiting the admission of these documents in a civil or
administrative action.

(2) For purposes of this section or any other provision of this chapter,
the department shall consider criminal convictions from another state or
federal court as if the criminal offense was committed in this state.

(g) (1) After review of the record, the director may grant an exemption
from disqualification for a license or special permit as specified in paragraphs
(1) and (4) of subdivision (a), or for a license, special permit, or certificate
of approval as specified in paragraphs (4) and (5) of subdivision (d), or for
employment, residence, or presence in acommunity care facility as specified
in paragraphs (3), (4), and (5) of subdivision (c), if the director has
substantial and convincing evidence to support a reasonable belief that the
applicant and the person convicted of the crime, if other than the applicant,
are of good character as to justify issuance of the license or special permit
or granting an exemption for purposes of subdivision (c). Except as otherwise
provided in this subdivision, an exemption may not be granted pursuant to
this subdivision if the conviction was for any of the following offenses:

(A) (i) An offense specified in Section 220, 243.4, or 264.1, subdivision
(a) of Section 273a or, prior to January 1, 1994, paragraph (1) of Section
273a, Section 273d, 288, or 289, subdivision (a) of Section 290, or Section

93



— 47— Ch. 583

368 of the Penal Code, or was a conviction of another crime against an
individual specified in subdivision (c) of Section 667.5 of the Penal Code.

(if) Notwithstanding clause (i), the director may grant an exemption
regarding the conviction for an offense described in paragraph (1), (2), (7),
or (8) of subdivision (c) of Section 667.5 of the Penal Code, if the employee
or prospective employee has been rehabilitated as provided in Section
4852.03 of the Penal Code, has maintained the conduct required in Section
4852.05 of the Penal Code for at least 10 years, and has the recommendation
of the district attorney representing the employee’s county of residence, or
if the employee or prospective employee has received a certificate of
rehabilitation pursuant to Chapter 3.5 (commencing with Section 4852.01)
of Title 6 of Part 3 of the Penal Code.

(B) A felony offense specified in Section 729 of the Business and
Professions Code or Section 206 or 215, subdivision (a) of Section 347,
subdivision (b) of Section 417, or subdivision (a) of Section 451 of the Penal
Code.

(2) The department may not prohibit a person from being employed or
having contact with clients in a facility on the basis of a denied criminal
record exemption request or arrest information unless the department
complies with the requirements of Section 1558.

(h) (1) For purposes of compliance with this section, the department
may permit an individual to transfer a current criminal record clearance, as
defined in subdivision (a), from one facility to another, as long as the
criminal record clearance has been processed through a state licensing
district office, and is being transferred to another facility licensed by a state
licensing district office. The request shall be in writing to the State
Department of Social Services, and shall include a copy of the person’s
driver’s license or valid identification card issued by the Department of
Motor Vehicles, or a valid photo identification issued by another state or
the United States government if the person is not a California resident. Upon
request of the licensee, who shall enclose a self-addressed envelope for this
purpose, the State Department of Social Services shall verify whether the
individual has a clearance that can be transferred.

(2) The State Department of Social Services shall hold criminal record
clearances in its active files for a minimum of two years after an employee
is no longer employed at a licensed facility in order for the criminal record
clearance to be transferred.

(3) The following shall apply to a criminal record clearance or exemption
from the department or a county office with department-delegated licensing
authority:

(A) A county office with department-delegated licensing authority may
accept a clearance or exemption from the department.

(B) The department may accept a clearance or exemption from any county
office with department-delegated licensing authority.

(C) A county office with department-delegated licensing authority may
accept a clearance or exemption from any other county office with
department-delegated licensing authority.
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(4) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by the department
or a county office with department-delegated licensing authority, all of the
following shall apply:

(A) The Department of Justice shall process a request from the department
or a county office with department-delegated licensing authority to receive
the notice only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.

(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the department and the
Department of Justice.

(B) (i) On or before January 7, 2005, the department shall notify the
Department of Justice of all county offices that have department-delegated
licensing authority.

(ii) The department shall notify the Department of Justice within 15
calendar days of the date on which a new county office receives
department-delegated licensing authority or a county’s delegated licensing
authority is rescinded.

(C) The Department of Justice shall charge the department, a county
office with department-delegated licensing authority, or a county child
welfare agency with criminal record clearance and exemption authority, a
fee for each time a request to substitute the recipient agency is received for
purposes of this paragraph. This fee shall not exceed the cost of providing
the service.

(5) (A) A county child welfare agency with authority to secure clearances
pursuant to Section 16504.5 of the Welfare and Institutions Code and to
grant exemptions pursuant to Section 361.4 of the Welfare and Institutions
Code may accept a clearance or exemption from another county with criminal
record and exemption authority pursuant to these sections.

(B) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by a county child
welfare agency with criminal record clearance and exemption authority, the
Department of Justice shall process a request from a county child welfare
agency with criminal record and exemption authority to receive the notice
only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.

(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the State Department of
Social Services and the Department of Justice.
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(i) The full criminal record obtained for purposes of this section may be
used by the department or by a licensed adoption agency as a clearance
required for adoption purposes.

(j) If a licensee or facility is required by law to deny employment or to
terminate employment of any employee based on written notification from
the state department that the employee has a prior criminal conviction or is
determined unsuitable for employment under Section 1558, the licensee or
facility shall not incur civil liability or unemployment insurance liability as
a result of that denial or termination.

(k) The State Department of Social Services may charge a fee for the
costs of processing electronic fingerprint images and related information.

(I Amendments to this section made in the 1999 portion of the 1999-2000
Regular Session shall be implemented commencing 60 days after the
effective date of the act amending this section in the 1999 portion of the
1999-2000 Regular Session, except that those provisions for the submission
of fingerprints for searching the records of the Federal Bureau of
Investigation shall be implemented 90 days after the effective date of that
act.

SEC. 13.3. Section 1522 of the Health and Safety Code is amended to
read:

1522. The Legislature recognizes the need to generate timely and accurate
positive fingerprint identification of applicants as a condition of issuing
licenses, permits, or certificates of approval for persons to operate or provide
direct care services in a community care facility, foster family home, or a
certified family home of a licensed foster family agency. Therefore, the
Legislature supports the use of the fingerprint live-scan technology, as
identified in the long-range plan of the Department of Justice for fully
automating the processing of fingerprints and other data by the year 1999,
otherwise known as the California Crime Information Intelligence System
(CAL-CII), to be used for applicant fingerprints. It is the intent of the
Legislature in enacting this section to require the fingerprints of those
individuals whose contact with community care clients may pose a risk to
the clients’ health and safety. An individual shall be required to obtain either
a criminal record clearance or a criminal record exemption from the State
Department of Social Services before his or her initial presence in a
community care facility.

(a) (1) Before issuing a license or special permit to any person or persons
to operate or manage a community care facility, the State Department of
Social Services shall secure from an appropriate law enforcement agency
a criminal record to determine whether the applicant or any other person
specified in subdivision (b) has ever been convicted of a crime other than
a minor traffic violation or arrested for any crime specified in Section 290
of the Penal Code, for violating Section 245 or 273.5, of the Penal Code,
subdivision (b) of Section 273a of the Penal Code, or, prior to January 1,
1994, paragraph (2) of Section 273a of the Penal Code, or for any crime for
which the department cannot grant an exemption if the person was convicted
and the person has not been exonerated.
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(2) The criminal history information shall include the full criminal record,
if any, of those persons, and subsequent arrest information pursuant to
Section 11105.2 of the Penal Code.

(3) Except during the 2003-04, 2004-05, 2005-06, 2006-07, and
2007-08 fiscal years, neither the Department of Justice nor the State
Department of Social Services may charge a fee for the fingerprinting of
an applicant for a license or special permit to operate a facility providing
nonmedical board, room, and care for six or less children or for obtaining
a criminal record of the applicant pursuant to this section.

(4) The following shall apply to the criminal record information:

(A) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(B) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b) is awaiting trial for a crime
other than a minor traffic violation, the State Department of Social Services
may cease processing the application until the conclusion of the trial.

(C) If no criminal record information has been recorded, the Department
of Justice shall provide the applicant and the State Department of Social
Services with a statement of that fact.

(D) If the State Department of Social Services finds after licensure that
the licensee, or any other person specified in paragraph (2) of subdivision
(b), has been convicted of a crime other than a minor traffic violation, the
license may be revoked, unless the director grants an exemption pursuant
to subdivision (g).

(E) An applicant and any other person specified in subdivision (b) shall
submit fingerprint images and related information to the Department of
Justice for the purpose of searching the criminal records of the Federal
Bureau of Investigation, in addition to the criminal records search required
by this subdivision. If an applicant and all other persons described in
subdivision (b) meet all of the conditions for licensure, except receipt of
the Federal Bureau of Investigation’s criminal offender record information
search response for the applicant or any of the persons described in
subdivision (b), the department may issue a license if the applicant and each
person described in subdivision (b) has signed and submitted a statement
that he or she has never been convicted of a crime in the United States, other
than a traffic infraction, as defined in paragraph (1) of subdivision (a) of
Section 42001 of the Vehicle Code. If, after licensure, the department
determines that the licensee or any other person specified in subdivision (b)
has a criminal record, the license may be revoked pursuant to Section 1550.
The department may also suspend the license pending an administrative
hearing pursuant to Section 1550.5.

(F) The State Department of Social Services shall develop procedures
to provide the individual’s state and federal criminal history information
with the written notification of his or her exemption denial or revocation
based on the criminal record. Receipt of the criminal history information
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shall be optional on the part of the individual, as set forth in the agency’s
procedures. The procedure shall protect the confidentiality and privacy of
the individual’s record, and the criminal history information shall not be
made available to the employer.

(G) Notwithstanding any other provision of law, the department is
authorized to provide an individual with a copy of his or her state or federal
level criminal offender record information search response as provided to
that department by the Department of Justice if the department has denied
a criminal background clearance based on this information and the individual
makes a written request to the department for a copy specifying an address
to which it is to be sent. The state or federal level criminal offender record
information search response shall not be modified or altered from its form
or content as provided by the Department of Justice and shall be provided
to the address specified by the individual in their written request. The
department shall retain a copy of the individual’s written request and the
response and date provided.

(b) (1) In addition to the applicant, this section shall be applicable to
criminal convictions of the following persons:

(A) Adults responsible for administration or direct supervision of staff.

(B) Any person, other than a client, residing in the facility.

(C) Any person who provides client assistance in dressing, grooming,
bathing, or personal hygiene. Any nurse assistant or home health aide
meeting the requirements of Section 1338.5 or 1736.6, respectively, who
is not employed, retained, or contracted by the licensee, and who has been
certified or recertified on or after July 1, 1998, shall be deemed to meet the
criminal record clearance requirements of this section. A certified nurse
assistant and certified home health aide who will be providing client
assistance and who falls under this exemption shall provide one copy of his
or her current certification, prior to providing care, to the community care
facility. The facility shall maintain the copy of the certification on file as
long as care is being provided by the certified nurse assistant or certified
home health aide at the facility. Nothing in this paragraph restricts the right
of the department to exclude a certified nurse assistant or certified home
health aide from a licensed community care facility pursuant to Section
1558.

(D) Any staff person, volunteer, or employee who has contact with the
clients.

(E) Ifthe applicant is a firm, partnership, association, or corporation, the
chief executive officer or other person serving in like capacity.

(F) Additional officers of the governing body of the applicant, or other
persons with a financial interest in the applicant, as determined necessary
by the department by regulation. The criteria used in the development of
these regulations shall be based on the person’s capability to exercise
substantial influence over the operation of the facility.

(2) The following persons are exempt from the requirements applicable
under paragraph (1):
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(A) A medical professional as defined in department regulations who
holds a valid license or certification from the person’s governing California
medical care regulatory entity and who is not employed, retained, or
contracted by the licensee if all of the following apply:

(i) The criminal record of the person has been cleared as a condition of
licensure or certification by the person’s governing California medical care
regulatory entity.

(ii) The person is providing time-limited specialized clinical care or
services.

(iii) The person is providing care or services within the person’s scope
of practice.

(iv) The person is not a community care facility licensee or an employee
of the facility.

(B) A third-party repair person or similar retained contractor if all of the
following apply:

(i) The person is hired for a defined, time-limited job.

(ii) The person is not left alone with clients.

(iii) When clients are present in the room in which the repairperson or
contractor is working, a staff person who has a criminal record clearance
or exemption is also present.

(C) Employees of a licensed home health agency and other members of
licensed hospice interdisciplinary teams who have a contract with a client
or resident of the facility and are in the facility at the request of that client
or resident’s legal decisionmaker. The exemption does not apply to a person
who is a community care facility licensee or an employee of the facility.

(D) Clergy and other spiritual caregivers who are performing services
in common areas of the community care facility or who are advising an
individual client at the request of, or with the permission of, the client or
legal decisionmaker, are exempt from fingerprint and criminal background
check requirements imposed by community care licensing. This exemption
does not apply to a person who is a community care licensee or employee
of the facility.

(E) Members of fraternal, service, or similar organizations who conduct
group activities for clients if all of the following apply:

(i) Members are not left alone with clients.

(i) Members do not transport clients off the facility premises.

(iii) The same organization does not conduct group activities for clients
more often than defined by the department’s regulations.

(3) Inaddition to the exemptions in paragraph (2), the following persons
in foster family homes, certified family homes, and small family homes are
exempt from the requirements applicable under paragraph (1):

(A) Adult friends and family of the licensed or certified foster parent,
who come into the home to visit for a length of time no longer than defined
by the department in regulations, provided that the adult friends and family
of the licensee are not left alone with the foster children. However, the
licensee, acting as a reasonable and prudent parent, as defined in paragraph
(2) of subdivision (a) of Section 362.04 of the Welfare and Institutions Code,
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may allow his or her adult friends and family to provide short-term care to
the foster child and act as an appropriate occasional short-term babysitter
for the child.

(B) Parents of a foster child’s friends when the foster child is visiting
the friend’s home and the friend, licensed or certified foster parent, or both
are also present. However, the licensee, acting as a reasonable and prudent
parent, may allow the parent of the foster child’s friends to act as an
appropriate short-term babysitter for the child without the friend being
present.

(C) Individuals who are engaged by any licensed or certified foster parent
to provide short-term care to the child for periods not to exceed 24 hours.
Caregivers shall use a reasonable and prudent parent standard in selecting
appropriate individuals to act as appropriate occasional short-term
babysitters.

(4) Inaddition to the exemptions specified in paragraph (2), the following
persons in adult day care and adult day support centers are exempt from the
requirements applicable under paragraph (1):

(A) Unless contraindicated by the client’s individualized program plan
(IPP) or needs and service plan, a spouse, significant other, relative, or close
friend of a client, or an attendant or a facilitator for a client with a
developmental disability if the attendant or facilitator is not employed,
retained, or contracted by the licensee. This exemption applies only if the
person is visiting the client or providing direct care and supervision to the
client.

(B) A volunteer if all of the following applies:

(i) The volunteer is supervised by the licensee or a facility employee
with a criminal record clearance or exemption.

(ii) The volunteer is never left alone with clients.

(iii) The volunteer does not provide any client assistance with dressing,
grooming, bathing, or personal hygiene other than washing of hands.

(5) (A) In addition to the exemptions specified in paragraph (2), the
following persons in adult residential and social rehabilitation facilities,
unless contraindicated by the client’s individualized program plan (IPP) or
needs and services plan, are exempt from the requirements applicable under
paragraph (1): a spouse, significant other, relative, or close friend of a client,
or an attendant or a facilitator for a client with a developmental disability
if the attendant or facilitator is not employed, retained, or contracted by the
licensee. This exemption applies only if the person is visiting the client or
providing direct care and supervision to that client.

(B) Nothing in this subdivision shall prevent a licensee from requiring
acriminal record clearance of any individual exempt from the requirements
of this section, provided that the individual has client contact.

(6) Any person similar to those described in this subdivision, as defined
by the department in regulations.

(c) (1) Subsequentto initial licensure, any person specified in subdivision
(b) and not exempted from fingerprinting shall, as a condition to
employment, residence, or presence in a community care facility, be
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fingerprinted and sign a declaration under penalty of perjury regarding any
prior criminal convictions. The licensee shall submit fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (h), prior to the person’s employment, residence,
or initial presence in the community care facility. These fingerprint images
and related information shall be sent by electronic transmission in a manner
approved by the State Department of Social Services and the Department
of Justice for the purpose of obtaining a permanent set of fingerprints, and
shall be submitted to the Department of Justice by the licensee. A licensee’s
failure to submit fingerprints to the Department of Justice or to comply with
paragraph (1) of subdivision (h), as required in this section, shall result in
the citation of a deficiency and the immediate assessment of civil penalties
in the amount of one hundred dollars ($100) per violation per day for a
maximum of five days, unless the violation is a second or subsequent
violation within a 12-month period in which case the civil penalties shall
be in the amount of one hundred dollars ($100) per violation for a maximum
of 30 days, and shall be grounds for disciplining the licensee pursuant to
Section 1550. The department may assess civil penalties for continued
violations as permitted by Section 1548. The fingerprint images and related
information shall then be submitted to the Department of Justice for
processing. Upon request of the licensee, who shall enclose a self-addressed
stamped postcard for this purpose, the Department of Justice shall verify
receipt of the fingerprints.

(2) Within 14 calendar days of the receipt of the fingerprint images, the
Department of Justice shall notify the State Department of Social Services
of the criminal record information, as provided for in subdivision (). If no
criminal record information has been recorded, the Department of Justice
shall provide the licensee and the State Department of Social Services with
a statement of that fact within 14 calendar days of receipt of the fingerprint
images. Documentation of the individual’s clearance or exemption shall be
maintained by the licensee and be available for inspection. If new fingerprint
images are required for processing, the Department of Justice shall, within
14 calendar days from the date of receipt of the fingerprints, notify the
licensee that the fingerprints were illegible, the Department of Justice shall
notify the State Department of Social Services, as required by Section
1522.04, and shall also notify the licensee by mail, within 14 days of
electronic transmission of the fingerprints to the Department of Justice, if
the person has no criminal history recorded. A violation of the regulations
adopted pursuant to Section 1522.04 shall result in the citation of a deficiency
and an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
($100) per violation for a maximum of 30 days, and shall be grounds for
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disciplining the licensee pursuant to Section 1550. The department may
assess civil penalties for continued violations as permitted by Section 1548.

(3) Except for persons specified in paragraph (2) of subdivision (b), the
licensee shall endeavor to ascertain the previous employment history of
persons required to be fingerprinted under this subdivision. If it is determined
by the State Department of Social Services, on the basis of the fingerprint
images and related information submitted to the Department of Justice, that
the person has been convicted of, or is awaiting trial for, a sex offense against
a minor, or has been convicted for an offense specified in Section 243.4,
273a, 273d, 2739, or 368 of the Penal Code, or a felony, the State Department
of Social Services shall notify the licensee to act immediately to terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility. The
State Department of Social Services may subsequently grant an exemption
pursuant to subdivision (g). If the conviction or arrest was for another crime,
except a minor traffic violation, the licensee shall, upon notification by the
State Department of Social Services, act immediately to either (A) terminate
the person’s employment, remove the person from the community care
facility, or bar the person from entering the community care facility; or (B)
seek an exemption pursuant to subdivision (g). The State Department of
Social Services shall determine if the person shall be allowed to remain in
the facility until a decision on the exemption is rendered. A licensee’s failure
to comply with the department’s prohibition of employment, contact with
clients, or presence in the facility as required by this paragraph shall be
grounds for disciplining the licensee pursuant to Section 1550.

(4) The department may issue an exemption on its own motion pursuant
to subdivision (g) if the person’s criminal history indicates that the person
is of good character based on the age, seriousness, and frequency of the
conviction or convictions. The department, in consultation with interested
parties, shall develop regulations to establish the criteria to grant an
exemption pursuant to this paragraph.

(5) Concurrently with notifying the licensee pursuant to paragraph (3),
the department shall notify the affected individual of his or her right to seek
an exemption pursuant to subdivision (g). The individual may seek an
exemption only if the licensee terminates the person’s employment or
removes the person from the facility after receiving notice from the
department pursuant to paragraph (3).

(d) (1) Before issuing a license, special permit, or certificate of approval
to any person or persons to operate or manage a foster family home or
certified family home as described in Section 1506, the State Department
of Social Services or other approving authority shall secure from an
appropriate law enforcement agency a criminal record to determine whether
the applicant or any person specified in subdivision (b) has ever been
convicted of a crime other than a minor traffic violation or arrested for any
crime specified in subdivision (c) of Section 290 of the Penal Code, for
violating Section 245 or 273.5, subdivision (b) of Section 273a or, prior to
January 1, 1994, paragraph (2) of Section 273a of the Penal Code, or for
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any crime for which the department cannot grant an exemption if the person
was convicted and the person has not been exonerated.

(2) The criminal history information shall include the full criminal record,
if any, of those persons.

(3) Neither the Department of Justice nor the State Department of Social
Services may charge a fee for the fingerprinting of an applicant for a license,
special permit, or certificate of approval described in this subdivision. The
record, if any, shall be taken into consideration when evaluating a prospective
applicant.

(4) The following shall apply to the criminal record information:

(A) If the applicant or other persons specified in subdivision (b) have
convictions that would make the applicant’s home unfit as a foster family
home or a certified family home, the license, special permit, or certificate
of approval shall be denied.

(B) If the State Department of Social Services finds that the applicant,
or any person specified in subdivision (b) is awaiting trial for a crime other
than a minor traffic violation, the State Department of Social Services or
other approving authority may cease processing the application until the
conclusion of the trial.

(C) For the purposes of this subdivision, a criminal record clearance
provided under Section 8712 of the Family Code may be used by the
department or other approving agency.

(D) Tothe extent required by federal law, an applicant for a foster family
home license or for certification as a family home, and any other person
specified in subdivision (b), shall submit a set of fingerprint images and
related information to the Department of Justice and the Federal Bureau of
Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, in addition to the criminal
records search required by subdivision (a).

(5) Any person specified in this subdivision shall, as a part of the
application, be fingerprinted and sign a declaration under penalty of perjury
regarding any prior criminal convictions or arrests for any crime against a
child, spousal or cohabitant abuse or, any crime for which the department
cannot grant an exemption if the person was convicted and shall submit
these fingerprints to the licensing agency or other approving authority.

(6) (A) The foster family agency shall obtain fingerprint images and
related information from certified home applicants and from persons
specified in subdivision (b) and shall submit them directly to the Department
of Justice by electronic transmission in a manner approved by the State
Department of Social Services and the Department of Justice. A foster family
home licensee or foster family agency shall submit these fingerprint images
and related information to the Department of Justice and the Federal Bureau
of Investigation, through the Department of Justice, for a state and federal
level criminal offender record information search, or to comply with
paragraph (1) of subdivision (b) prior to the person’s employment, residence,
or initial presence in the foster family home or certified family home. A
foster family agency’s failure to submit fingerprint images and related
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information to the Department of Justice, or comply with paragraph (1) of
subdivision (h), as required in this section, shall result in a citation of a
deficiency, and the immediate civil penalties of one hundred dollars ($100)
per violation per day for a maximum of five days, unless the violation is a
second or subsequent violation within a 12-month period in which case the
civil penalties shall be in the amount of one hundred dollars ($100) per
violation for a maximum of 30 days, and shall be grounds for disciplining
the licensee pursuant to Section 1550. A violation of the regulation adopted
pursuant to Section 1522.04 shall result in the citation of a deficiency and
an immediate assessment of civil penalties in the amount of one hundred
dollars ($100) per violation per day for a maximum of five days, unless the
violation is a second or subsequent violation within a 12-month period in
which case the civil penalties shall be in the amount of one hundred dollars
(%$100) per violation for a maximum of 30 days, and shall be grounds for
disciplining the foster family agency pursuant to Section 1550. A licensee’s
failure to submit fingerprint images and related information to the
Department of Justice, or comply with paragraph (1) of subdivision (h), as
required in this section, may result in the citation of a deficiency and
immediate civil penalties of one hundred dollars ($100) per violation. A
licensee’s violation of regulations adopted pursuant to Section 1522.04 may
result in the citation of a deficiency and an immediate assessment of civil
penalties in the amount of one hundred dollars ($100) per violation. The
State Department of Social Services may assess penalties for continued
violations, as permitted by Section 1548. The fingerprint images shall then
be submitted to the Department of Justice for processing.

(B) Upon request of the licensee, who shall enclose a self-addressed
envelope for this purpose, the Department of Justice shall verify receipt of
the fingerprints. Within five working days of the receipt of the criminal
record or information regarding criminal convictions from the Department
of Justice, the department shall notify the applicant of any criminal arrests
or convictions. If no arrests or convictions are recorded, the Department of
Justice shall provide the foster family home licensee or the foster family
agency with a statement of that fact concurrent with providing the
information to the State Department of Social Services.

(7) If the State Department of Social Services finds that the applicant,
or any other person specified in subdivision (b), has been convicted of a
crime other than a minor traffic violation, the application shall be denied,
unless the director grants an exemption pursuant to subdivision (g).

(8) If the State Department of Social Services finds after licensure or the
granting of the certificate of approval that the licensee, certified foster parent,
or any other person specified in paragraph (2) of subdivision (b), has been
convicted of a crime other than a minor traffic violation, the license or
certificate of approval may be revoked by the department or the foster family
agency, whichever is applicable, unless the director grants an exemption
pursuant to subdivision (g). A licensee’s failure to comply with the
department’s prohibition of employment, contact with clients, or presence
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in the facility as required by paragraph (3) of subdivision (c) shall be grounds
for disciplining the licensee pursuant to Section 1550.

(e) The State Department of Social Services may not use a record of
arrest to deny, revoke, or terminate any application, license, employment,
or residence unless the department investigates the incident and secures
evidence, whether or not related to the incident of arrest, that is admissible
in an administrative hearing to establish conduct by the person that may
pose a risk to the health and safety of any person who is or may become a
client. The State Department of Social Services is authorized to obtain any
arrest or conviction records or reports from any law enforcement agency as
necessary to the performance of its duties to inspect, license, and investigate
community care facilities and individuals associated with a community care
facility.

(f) (1) For purposes of this section or any other provision of this chapter,
a conviction means a plea or verdict of guilty or a conviction following a
plea of nolo contendere. Any action that the State Department of Social
Services is permitted to take following the establishment of a conviction
may be taken when the time for appeal has elapsed, when the judgment of
conviction has been affirmed on appeal, or when an order granting probation
is made suspending the imposition of sentence, notwithstanding a subsequent
order pursuant to Sections 1203.4 and 1203.4a of the Penal Code permitting
the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation,
information, or indictment. For purposes of this section or any other
provision of this chapter, the record of a conviction, or a copy thereof
certified by the clerk of the court or by a judge of the court in which the
conviction occurred, shall be conclusive evidence of the conviction. For
purposes of this section or any other provision of this chapter, the arrest
disposition report certified by the Department of Justice, or documents
admissible in a criminal action pursuant to Section 969b of the Penal Code,
shall be prima facie evidence of the conviction, notwithstanding any other
provision of law prohibiting the admission of these documents in a civil or
administrative action.

(2) For purposes of this section or any other provision of this chapter,
the department shall consider criminal convictions from another state or
federal court as if the criminal offense was committed in this state.

(9) (1) After review of the record, the director may grant an exemption
from disqualification for a license or special permit as specified in paragraphs
(1) and (4) of subdivision (a), or for a license, special permit, or certificate
of approval as specified in paragraphs (4) and (5) of subdivision (d), or for
employment, residence, or presence in acommunity care facility as specified
in paragraphs (3), (4), and (5) of subdivision (c), if the director has
substantial and convincing evidence to support a reasonable belief that the
applicant and the person convicted of the crime, if other than the applicant,
are of good character as to justify issuance of the license or special permit
or granting an exemption for purposes of subdivision (c). Except as otherwise
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provided in this subdivision, an exemption may not be granted pursuant to
this subdivision if the conviction was for any of the following offenses:

(A) (i) Anoffense specified in Section 220, 243.4, or 264.1, subdivision
(a) of Section 273a or, prior to January 1, 1994, paragraph (1) of Section
273a, Section 273d, 288, or 289, subdivision (c) of Section 290, or Section
368 of the Penal Code, or was a conviction of another crime against an
individual specified in subdivision (c) of Section 667.5 of the Penal Code.

(if) Notwithstanding clause (i), the director may grant an exemption
regarding the conviction for an offense described in paragraph (1), (2), (7),
or (8) of subdivision (c) of Section 667.5 of the Penal Code, if the employee
or prospective employee has been rehabilitated as provided in Section
4852.03 of the Penal Code, has maintained the conduct required in Section
4852.05 of the Penal Code for at least 10 years, and has the recommendation
of the district attorney representing the employee’s county of residence, or
if the employee or prospective employee has received a certificate of
rehabilitation pursuant to Chapter 3.5 (commencing with Section 4852.01)
of Title 6 of Part 3 of the Penal Code.

(B) A felony offense specified in Section 729 of the Business and
Professions Code or Section 206 or 215, subdivision (a) of Section 347,
subdivision (b) of Section 417, or subdivision (a) of Section 451 of the Penal
Code.

(2) The department may not prohibit a person from being employed or
having contact with clients in a facility on the basis of a denied criminal
record exemption request or arrest information unless the department
complies with the requirements of Section 1558.

(h) (1) For purposes of compliance with this section, the department
may permit an individual to transfer a current criminal record clearance, as
defined in subdivision (a), from one facility to another, as long as the
criminal record clearance has been processed through a state licensing
district office, and is being transferred to another facility licensed by a state
licensing district office. The request shall be in writing to the State
Department of Social Services, and shall include a copy of the person’s
driver’s license or valid identification card issued by the Department of
Motor Vehicles, or a valid photo identification issued by another state or
the United States government if the person is not a California resident. Upon
request of the licensee, who shall enclose a self-addressed envelope for this
purpose, the State Department of Social Services shall verify whether the
individual has a clearance that can be transferred.

(2) The State Department of Social Services shall hold criminal record
clearances in its active files for a minimum of two years after an employee
is no longer employed at a licensed facility in order for the criminal record
clearance to be transferred.

(3) The following shall apply to a criminal record clearance or exemption
from the department or a county office with department-delegated licensing
authority:

(A) A county office with department-delegated licensing authority may
accept a clearance or exemption from the department.
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(B) The department may accept a clearance or exemption from any county
office with department-delegated licensing authority.

(C) A county office with department-delegated licensing authority may
accept a clearance or exemption from any other county office with
department-delegated licensing authority.

(4) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by the department
or a county office with department-delegated licensing authority, all of the
following shall apply:

(A) The Department of Justice shall process a request from the department
or a county office with department-delegated licensing authority to receive
the notice only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.

(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the department and the
Department of Justice.

(B) (i) On or before January 7, 2005, the department shall notify the
Department of Justice of all county offices that have department-delegated
licensing authority.

(ii) The department shall notify the Department of Justice within 15
calendar days of the date on which a new county office receives
department-delegated licensing authority or a county’s delegated licensing
authority is rescinded.

(C) The Department of Justice shall charge the department, a county
office with department-delegated licensing authority, or a county child
welfare agency with criminal record clearance and exemption authority, a
fee for each time a request to substitute the recipient agency is received for
purposes of this paragraph. This fee shall not exceed the cost of providing
the service.

(5) (A) A county child welfare agency with authority to secure clearances
pursuant to Section 16504.5 of the Welfare and Institutions Code and to
grant exemptions pursuant to Section 361.4 of the Welfare and Institutions
Code may accept a clearance or exemption from another county with criminal
record and exemption authority pursuant to these sections.

(B) With respect to notifications issued by the Department of Justice
pursuant to Section 11105.2 of the Penal Code concerning an individual
whose criminal record clearance was originally processed by a county child
welfare agency with criminal record clearance and exemption authority, the
Department of Justice shall process a request from a county child welfare
agency with criminal record and exemption authority to receive the notice
only if all of the following conditions are met:

(i) The request shall be submitted to the Department of Justice by the
agency to be substituted to receive the notification.
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(ii) The request shall be for the same applicant type as the type for which
the original clearance was obtained.

(iii) The request shall contain all prescribed data elements and format
protocols pursuant to a written agreement between the State Department of
Social Services and the Department of Justice.

(i) The full criminal record obtained for purposes of this section may be
used by the department or by a licensed adoption agency as a clearance
required for adoption purposes.

() Ifalicensee or facility is required by law to deny employment or to
terminate employment of any employee based on written notification from
the state department that the employee has a prior criminal conviction or is
determined unsuitable for employment under Section 1558, the licensee or
facility shall not incur civil liability or unemployment insurance liability as
a result of that denial or termination.

(k) The State Department of Social Services may charge a fee for the
costs of processing electronic fingerprint images and related information.

(I Amendments to this section made in the 1999 portion of the 1999-2000
Regular Session shall be implemented commencing 60 days after the
effective date of the act amending this section in the 1999 portion of the
1999-2000 Regular Session, except that those provisions for the submission
of fingerprints for searching the records of the Federal Bureau of
Investigation shall be implemented 90 days after the effective date of that
act.

SEC. 14. Section 1522.05 of the Health and Safety Code is amended to
read:

1522.05. (a) A foster family agency shall not place a child in a certified
family home until the foster family agency has received both a criminal
record clearance and a child abuse and neglect registry clearance, as specified
in Section 1522.1, from the department, except as provided in subdivisions
(b) and (c).

(b) Any peace officer, or other category of person approved by the
department subject to criminal record clearance as a condition of
employment, and who has submitted fingerprints and executed a declaration
regarding criminal convictions, may receive a child in placement pending
the receipt of a criminal record clearance when the certified family home
has met all other licensing requirements.

(c) Any person currently licensed pursuant to this chapter by the
department or a county, when the certified family home has met all other
licensing requirements, and who has submitted fingerprints and executed a
declaration regarding criminal convictions, may receive, or continue, a child
in placement pending the receipt of a criminal record clearance.

SEC. 15. Section 1522.1 of the Health and Safety Code is amended to
read:

1522.1. (a) Prior to granting a license to, or otherwise approving, any
individual to care for children, the department shall check the Child Abuse
Central Index pursuant to paragraph (4) of subdivision (b) of Section 11170
of the Penal Code. The Department of Justice shall maintain and continually
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update an index of reports of child abuse by providers and shall inform the
department of subsequent reports received from the Child Abuse Central
Index pursuant to Section 11170 of the Penal Code and the criminal history.
The department shall investigate any reports received from the Child Abuse
Central Index. The investigation shall include, but not be limited to, the
review of the investigation report and file prepared by the child protective
agency which investigated the child abuse report. The department shall not
deny a license based upon a report from the Child Abuse Central Index
unless child abuse is substantiated.

(b) For any application received on or after January 1, 2008, if any
prospective licensed or certified foster parent, or adoptive parent, or any
person over the age of 18 residing in their household, has lived in another
state in the preceding five years, the licensing agency or licensed adoption
agency shall check that state’s child abuse and neglect registry. The
department, in consultation with the County Welfare Directors Association,
shall develop and promulgate the process and criteria to be used to review
and consider other states’ findings of child abuse or neglect.

(c) If any person in the household is 18 years of age or older and has
lived in another state in the preceding five years, the department or its
designated representative shall check the other state’s child abuse and neglect
registry to the extent required by federal law prior to granting a license to,
or otherwise approving, any foster family home, certified family home, or
person for whom an adoption home study is conducted or who has filed to
adopt.

SEC. 16. Section 11079 of the Penal Code is amended to read:

11079. (a) The Attorney General may conduct inquiries and
investigations as he or she finds appropriate to carry out functions under
this article. The Attorney General may for this purpose direct any agency,
including a tribal court or tribal child welfare agency of a tribe or consortium
of tribes that has entered into an agreement with the state pursuant to Section
10553.1 of the Welfare and Institutions Code, that maintains, or has received,
or that is eligible to maintain or receive criminal offender records to produce
for inspection statistical data, reports, and other information concerning the
storage and dissemination of criminal offender record information. Each
agency is authorized and directed to provide that data, reports, and other
information.

(b) Notwithstanding any other law, any entity described in subdivision
(2) that fails to comply with the requirements of this section shall lose access
to criminal offender record information maintained by the Department of
Justice until correction of the noncompliance is demonstrated.

SEC. 17. Section 11105 of the Penal Code is amended to read:

11105. (a) (1) The Department of Justice shall maintain state summary
criminal history information.

(2) As used in this section:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of any person, such as name, date of
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birth, physical description, fingerprints, photographs, date of arrests, arresting
agencies and booking numbers, charges, dispositions, and similar data about
the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by criminal justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to any of the following, if needed in the course of their duties,
provided that when information is furnished to assist an agency, officer, or
official of state or local government, a public utility, or any other entity, in
fulfilling employment, certification, or licensing duties, Chapter 1321 of
the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state as defined in Section 830.1, subdivisions
(a) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivisions
(@) and (b) of Section 830.5, and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) Probation officers of the state.

(6) Parole officers of the state.

(7) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(8) A public defender or attorney of record when representing a person
in a criminal case, or parole revocation or revocation extension proceeding,
and if authorized access by statutory or decisional law.

(9) Any agency, officer, or official of the state if the criminal history
information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the
state summary criminal history information, and contains requirements or
exclusions, or both, expressly based upon that specified criminal conduct.
The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(10) Any city or county, or city and county, or district, or any officer, or
official thereof if access is needed in order to assist that agency, officer, or
official in fulfilling employment, certification, or licensing duties, and if
the access is specifically authorized by the city council, board of supervisors,
or governing board of the city, county, or district if the criminal history
information is required to implement a statute, ordinance, or regulation that
expressly refers to specific criminal conduct applicable to the subject person
of the state summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon that specified criminal conduct.
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The city or county, or city and county, or district, or the officer or official
thereof authorized by this paragraph may also transmit fingerprint images
and related information to the Department of Justice to be transmitted to
the Federal Bureau of Investigation.

(11) The subject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(12) Any person or entity when access is expressly authorized by statute
if the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains requirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(13) Health officers of a city, county, or city and county, or district, when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(14) Any managing or supervising correctional officer of a county jail
or other county correctional facility.

(15) Any humane society, or society for the prevention of cruelty to
animals, for the specific purpose of complying with Section 14502 of the
Corporations Code for the appointment of level 1 humane officers.

(16) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing summary criminal history information, the
agency shall delete or purge from the file and destroy any documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(17) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and Institutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for any purposes other than
those specified in this section and Section 16504.5 of the Welfare and
Institutions Code. When an agency obtains records obtained both on the
basis of name checks and fingerprint checks, final placement decisions shall
be based only on the records obtained pursuant to the fingerprint check.

(18) The court of a tribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Avrticle 6 (commencing with Section 11140) shall apply to officers, members,
and employees of a tribal court receiving criminal record offender
information pursuant to this section.
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(19) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision, federal
level criminal history information upon a showing of a compelling need to
any of the following, provided that when information is furnished to assist
an agency, officer, or official of state or local government, a public utility,
or any other entity, in fulfilling employment, certification, or licensing
duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor
Code shall apply:

(1) Any public utility as defined in Section 216 of the Public Utilities
Code that operates a nuclear energy facility when access is needed in order
to assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, he or she shall furnish a copy of the
data to the person to whom the data relates.

(2) To apeace officer of the state other than those included in subdivision
(b).

(3) To a peace officer of another country.

(4) To public officers (other than peace officers) of the United States,
other states, or possessions or territories of the United States, provided that
access to records similar to state summary criminal history information is
expressly authorized by a statute of the United States, other states, or
possessions or territories of the United States if the information is needed
for the performance of their official duties.

(5) To any person when disclosure is requested by a probation, parole,
or peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(6) The courts of the United States, other states, or territories or
possessions of the United States.

(7) Peace officers of the United States, other states, or territories or
possessions of the United States.

(8) Toany individual who is the subject of the record requested if needed
in conjunction with an application to enter the United States or any foreign
nation.

(9) (A) Any public utility as defined in Section 216 of the Public Utilities
Code, or any cable corporation as defined in subparagraph (B), if receipt of
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criminal history information is needed in order to assist in employing current
or prospective employees, contract employees, or subcontract employees
who, in the course of their employment may be seeking entrance to private
residences or adjacent grounds. The information provided shall be limited
to the record of convictions and any arrest for which the person is released
on bail or on his or her own recognizance pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the
Attorney General shall furnish a copy of the data to the current or prospective
employee to whom the data relates.

Any information obtained from the state summary criminal history is
confidential and the receiving public utility or cable corporation shall not
disclose its contents, other than for the purpose for which it was acquired.
The state summary criminal history information in the possession of the
public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer
is denied or granted, except for those cases where a current or prospective
employee is out on bail or on his or her own recognizance pending trial, in
which case the state summary criminal history information and all copies
shall be destroyed not more than 30 days after the case is resolved.

Aviolation of this paragraph is a misdemeanor, and shall give the current
or prospective employee who is injured by the violation a cause of action
against the public utility or cable corporation to recover damages proximately
caused by the violations. Any public utility’s or cable corporation’s request
for state summary criminal history information for purposes of employing
current or prospective employees who may be seeking entrance to private
residences or adjacent grounds in the course of their employment shall be
deemed a “compelling need” as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon
public utilities or cable corporations to request state summary criminal
history information on any current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means any
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for a fee.

(C) Requests for federal level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shall be forwarded to the Federal Bureau of Investigation by the
Department of Justice. Federal level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(D) (i) Authority for a cable corporation to request state or federal level
criminal history information under this paragraph shall commence July 1,
2005.

(ii) Authority for a public utility to request federal level criminal history
information under this paragraph shall commence July 1, 2005.

(10) To any campus of the California State University or the University
of California, or any four-year college or university accredited by a regional
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accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to any special education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’s fingerprints
and any other information specified by the department.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(e) Whenever state summary criminal history information is furnished
as the result of an application and is to be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, any person or entity required
to pay a fee to the department for information received under this section
may charge the applicant a fee sufficient to reimburse the person or entity
for this expense. All moneys received by the department pursuant to this
section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General
Fund to be available for expenditure by the department to offset costs
incurred pursuant to those sections and for maintenance and improvements
to the systems from which the information is obtained upon appropriation
by the Legislature.

(f) Whenever there is a conflict, the processing of criminal fingerprints
and fingerprints of applicants for security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(9) Itisnota violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject
of the record is not disclosed.

(h) It is not a violation of this section to include information obtained
from a record in (1) a transcript or record of a judicial or administrative
proceeding or (2) any other public record if the inclusion of the information
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state
or local law enforcement agency may require the submission of fingerprints
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for the purpose of conducting summary criminal history information checks
that are authorized by law.

(J) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided however that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

() (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101 of the Penal Code, and the information is to be
used for criminal justice employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a disposition or did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention.

(m) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
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the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or any statute that incorporates the criteria of any of those sections
or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the State Department of Social
Services is required by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
disposition for an arrest, the Department of Justice shall first make a genuine
effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in either the successful completion of a diversion
program or exoneration.

(n) (1) This subdivision shall apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, is furnished by the Department of Justice as the result
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) Any statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other provision of law, whenever state summary criminal history
information is furnished pursuant to paragraph (1), the Department of Justice
shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in subdivision (a) of Section
15660 of the Welfare and Institutions Code. However, with the exception
of those offenses for which registration is required pursuant to Section 290,
the Department of Justice shall not disseminate information pursuant to this
subdivision unless the conviction occurred within 10 years of the date of
the agency’s request for information or the conviction is over 10 years old
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but the subject of the request was incarcerated within 10 years of the
agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Code for which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on his or her own recognizance
pending trial.

(0) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 261 or 777.5 of the Financial Code, or any statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in Section 777.5 of the Financial
Code.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 777.5 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(p) (1) This subdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (1), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or any statute that incorporates the
criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other provisions of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(g) All agencies, organizations, or individuals defined in subdivisions
(k), (1), (m), (n), (0), and (p) may contract with the Department of Justice
for subsequent arrest notification pursuant to Section 11105.2. This
subdivision shall not supersede sections that mandate an agency,
organization, or individual to contract with the Department of Justice for
subsequent arrest notification pursuant to Section 11105.2.

() Nothing in this section shall be construed to mean that the Department
of Justice shall cease compliance with any other statutory notification
requirements.
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(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

SEC. 17.1. Section 11105 of the Penal Code is amended to read:

11105. (a) (1) The Department of Justice shall maintain state summary
criminal history information.

(2) As used in this section:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of any person, such as name, date of
birth, physical description, fingerprints, photographs, date of arrests, arresting
agencies and booking numbers, charges, dispositions, and similar data about
the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by criminal justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to any of the following, if needed in the course of their duties,
provided that when information is furnished to assist an agency, officer, or
official of state or local government, a public utility, or any other entity, in
fulfilling employment, certification, or licensing duties, Chapter 1321 of
the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state as defined in Section 830.1, subdivisions
(@) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivisions
(@) and (b) of Section 830.5, and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.22a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Code.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(9) A public defender or attorney of record when representing a person
in a criminal case, or parole revocation or revocation extension proceeding,
and if authorized access by statutory or decisional law.

(10) Any agency, officer, or official of the state if the criminal history
information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the
state summary criminal history information, and contains requirements or
exclusions, or both, expressly based upon that specified criminal conduct.
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The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(11) Any city or county, or city and county, or district, or any officer, or
official thereof if access is needed in order to assist that agency, officer, or
official in fulfilling employment, certification, or licensing duties, and if
the access is specifically authorized by the city council, board of supervisors,
or governing board of the city, county, or district if the criminal history
information is required to implement a statute, ordinance, or regulation that
expressly refers to specific criminal conduct applicable to the subject person
of the state summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon that specified criminal conduct.
The city or county, or city and county, or district, or the officer or official
thereof authorized by this paragraph may also transmit fingerprint images
and related information to the Department of Justice to be transmitted to
the Federal Bureau of Investigation.

(12) The subject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(13) Any person or entity when access is expressly authorized by statute
if the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains requirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Health officers of a city, county, or city and county, or district, when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) Any managing or supervising correctional officer of a county jail
or other county correctional facility.

(16) Any humane society, or society for the prevention of cruelty to
animals, for the specific purpose of complying with Section 14502 of the
Corporations Code for the appointment of level 1 humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing summary criminal history information, the
agency shall delete or purge from the file and destroy any documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and Institutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for any purposes other than
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those specified in this section and Section 16504.5 of the Welfare and
Institutions Code. When an agency obtains records obtained both on the
basis of name checks and fingerprint checks, final placement decisions shall
be based only on the records obtained pursuant to the fingerprint check.

(19) The court of a tribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Acrticle 6 (commencing with Section 11140) shall apply to officers, members,
and employees of a tribal court receiving criminal record offender
information pursuant to this section.

(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision, federal
level criminal history information upon a showing of a compelling need to
any of the following, provided that when information is furnished to assist
an agency, officer, or official of state or local government, a public utility,
or any other entity, in fulfilling employment, certification, or licensing
duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor
Code shall apply:

(1) Any public utility as defined in Section 216 of the Public Utilities
Code that operates a nuclear energy facility when access is needed in order
to assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, he or she shall furnish a copy of the
data to the person to whom the data relates.

(2) To apeace officer of the state other than those included in subdivision
(b).
(3) To a peace officer of another country.

(4) To public officers (other than peace officers) of the United States,
other states, or possessions or territories of the United States, provided that
access to records similar to state summary criminal history information is
expressly authorized by a statute of the United States, other states, or
possessions or territories of the United States if the information is needed
for the performance of their official duties.
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(5) To any person when disclosure is requested by a probation, parole,
or peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(6) The courts of the United States, other states, or territories or
possessions of the United States.

(7) Peace officers of the United States, other states, or territories or
possessions of the United States.

(8) Toany individual who is the subject of the record requested if needed
in conjunction with an application to enter the United States or any foreign
nation.

(9) (A) Any public utility as defined in Section 216 of the Public Utilities
Code, or any cable corporation as defined in subparagraph (B), if receipt of
criminal history information is needed in order to assist in employing current
or prospective employees, contract employees, or subcontract employees
who, in the course of their employment may be seeking entrance to private
residences or adjacent grounds. The information provided shall be limited
to the record of convictions and any arrest for which the person is released
on bail or on his or her own recognizance pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the
Attorney General shall furnish a copy of the data to the current or prospective
employee to whom the data relates.

Any information obtained from the state summary criminal history is
confidential and the receiving public utility or cable corporation shall not
disclose its contents, other than for the purpose for which it was acquired.
The state summary criminal history information in the possession of the
public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer
is denied or granted, except for those cases where a current or prospective
employee is out on bail or on his or her own recognizance pending trial, in
which case the state summary criminal history information and all copies
shall be destroyed not more than 30 days after the case is resolved.

A violation of this paragraph is a misdemeanor, and shall give the current
or prospective employee who is injured by the violation a cause of action
against the public utility or cable corporation to recover damages proximately
caused by the violations. Any public utility’s or cable corporation’s request
for state summary criminal history information for purposes of employing
current or prospective employees who may be seeking entrance to private
residences or adjacent grounds in the course of their employment shall be
deemed a “compelling need” as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon
public utilities or cable corporations to request state summary criminal
history information on any current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means any
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for a fee.
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(C) Requests for federal level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shall be forwarded to the Federal Bureau of Investigation by the
Department of Justice. Federal level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(D) (i) Authority for a cable corporation to request state or federal level
criminal history information under this paragraph shall commence July 1,
2005.

(ii) Authority for a public utility to request federal level criminal history
information under this paragraph shall commence July 1, 2005.

(10) To any campus of the California State University or the University
of California, or any four-year college or university accredited by a regional
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to any special education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’s fingerprints
and any other information specified by the department.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(e) Whenever state summary criminal history information is furnished
as the result of an application and is to be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, any person or entity required
to pay a fee to the department for information received under this section
may charge the applicant a fee sufficient to reimburse the person or entity
for this expense. All moneys received by the department pursuant to this
section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General
Fund to be available for expenditure by the department to offset costs
incurred pursuant to those sections and for maintenance and improvements
to the systems from which the information is obtained upon appropriation
by the Legislature.

(f) Whenever there is a conflict, the processing of criminal fingerprints
and fingerprints of applicants for security guard or alarm agent registrations
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or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(9) Itisnota violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject
of the record is not disclosed.

(h) It is not a violation of this section to include information obtained
from a record in (1) a transcript or record of a judicial or administrative
proceeding or (2) any other public record if the inclusion of the information
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state
or local law enforcement agency may require the submission of fingerprints
for the purpose of conducting summary criminal history information checks
that are authorized by law.

(J) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided however that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

(1) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101 of the Penal Code, and the information is to be
used for criminal justice employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.
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(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a disposition or did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention.

(m) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or any statute that incorporates the criteria of any of those sections
or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Services is required by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
disposition for an arrest, the Department of Justice shall first make a genuine
effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in either the successful completion of a diversion
program or exoneration.

(n) (1) This subdivision shall apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, is furnished by the Department of Justice as the result
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.
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(D) Any statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other provision of law, whenever state summary criminal history
information is furnished pursuant to paragraph (1), the Department of Justice
shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in subdivision (a) of Section
15660 of the Welfare and Institutions Code. However, with the exception
of those offenses for which registration is required pursuant to Section 290,
the Department of Justice shall not disseminate information pursuant to this
subdivision unless the conviction occurred within 10 years of the date of
the agency’s request for information or the conviction is over 10 years old
but the subject of the request was incarcerated within 10 years of the
agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Code for which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on his or her own recognizance
pending trial.

(0) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 261 or 777.5 of the Financial Code, or any statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in Section 777.5 of the Financial
Code.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 777.5 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(p) (1) This subdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (1), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or any statute that incorporates the
criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.
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(2) Notwithstanding any other provisions of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(g) All agencies, organizations, or individuals defined in subdivisions
(k), (1), (m), (n), (0), and (p) may contract with the Department of Justice
for subsequent arrest notification pursuant to Section 11105.2. This
subdivision shall not supersede sections that mandate an agency,
organization, or individual to contract with the Department of Justice for
subsequent arrest notification pursuant to Section 11105.2.

(r) Nothing in this section shall be construed to mean that the Department
of Justice shall cease compliance with any other statutory notification
requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

SEC. 17.2. Section 11105 of the Penal Code is amended to read:

11105. (a) (1) The Department of Justice shall maintain state summary
criminal history information.

(2) As used in this section:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of any person, such as name, date of
birth, physical description, fingerprints, photographs, date of arrests, arresting
agencies and booking numbers, charges, dispositions, and similar data about
the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by criminal justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to any of the following, if needed in the course of their duties,
provided that when information is furnished to assist an agency, officer, or
official of state or local government, a public utility, or any other entity, in
fulfilling employment, certification, or licensing duties, Chapter 1321 of
the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state as defined in Section 830.1, subdivisions
(a) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivisions
(@) and (b) of Section 830.5, and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.
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(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.22a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Code.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(9) A public defender or attorney of record when representing a person
in a criminal case, or parole revocation or revocation extension proceeding,
and if authorized access by statutory or decisional law.

(10) Any agency, officer, or official of the state if the criminal history
information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the
state summary criminal history information, and contains requirements or
exclusions, or both, expressly based upon that specified criminal conduct.
The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(11) Any city or county, or city and county, or district, or any officer, or
official thereof if access is needed in order to assist that agency, officer, or
official in fulfilling employment, certification, or licensing duties, and if
the access is specifically authorized by the city council, board of supervisors,
or governing board of the city, county, or district if the criminal history
information is required to implement a statute, ordinance, or regulation that
expressly refers to specific criminal conduct applicable to the subject person
of the state summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon that specified criminal conduct.
The city or county, or city and county, or district, or the officer or official
thereof authorized by this paragraph may also transmit fingerprint images
and related information to the Department of Justice to be transmitted to
the Federal Bureau of Investigation.

(12) The subject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(13) Any person or entity when access is expressly authorized by statute
if the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains requirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Health officers of a city, county, or city and county, or district, when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) Any managing or supervising correctional officer of a county jail
or other county correctional facility.
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(16) Any humane society, or society for the prevention of cruelty to
animals, for the specific purpose of complying with Section 14502 of the
Corporations Code for the appointment of level 1 humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing summary criminal history information, the
agency shall delete or purge from the file and destroy any documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and Institutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for any purposes other than
those specified in this section and Section 16504.5 of the Welfare and
Institutions Code. When an agency obtains records obtained both on the
basis of name checks and fingerprint checks, final placement decisions shall
be based only on the records obtained pursuant to the fingerprint check.

(19) The court of a tribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Acrticle 6 (commencing with Section 11140) shall apply to officers, members,
and employees of a tribal court receiving criminal record offender
information pursuant to this section.

(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision, federal
level criminal history information upon a showing of a compelling need to
any of the following, provided that when information is furnished to assist
an agency, officer, or official of state or local government, a public utility,
or any other entity, in fulfilling employment, certification, or licensing
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duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor
Code shall apply:

(1) Any public utility as defined in Section 216 of the Public Utilities
Code that operates a nuclear energy facility when access is needed in order
to assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, he or she shall furnish a copy of the
data to the person to whom the data relates.

(2) To apeace officer of the state other than those included in subdivision
(b).
(3) To anillegal dumping enforcement officer as defined in subdivision
(j) of Section 830.7.

(4) To a peace officer of another country.

(5) To public officers (other than peace officers) of the United States,
other states, or possessions or territories of the United States, provided that
access to records similar to state summary criminal history information is
expressly authorized by a statute of the United States, other states, or
possessions or territories of the United States if the information is needed
for the performance of their official duties.

(6) To any person when disclosure is requested by a probation, parole,
or peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(7) The courts of the United States, other states, or territories or
possessions of the United States.

(8) Peace officers of the United States, other states, or territories or
possessions of the United States.

(9) Toany individual who is the subject of the record requested if needed
in conjunction with an application to enter the United States or any foreign
nation.

(10) (A) Any public utility as defined in Section 216 of the Public
Utilities Code, or any cable corporation as defined in subparagraph (B), if
receipt of criminal history information is needed in order to assist in
employing current or prospective employees, contract employees, or
subcontract employees who, in the course of their employment may be
seeking entrance to private residences or adjacent grounds. The information
provided shall be limited to the record of convictions and any arrest for
which the person is released on bail or on his or her own recognizance
pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the
Attorney General shall furnish a copy of the data to the current or prospective
employee to whom the data relates.

Any information obtained from the state summary criminal history is
confidential and the receiving public utility or cable corporation shall not
disclose its contents, other than for the purpose for which it was acquired.
The state summary criminal history information in the possession of the
public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer
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is denied or granted, except for those cases where a current or prospective
employee is out on bail or on his or her own recognizance pending trial, in
which case the state summary criminal history information and all copies
shall be destroyed not more than 30 days after the case is resolved.

Aviolation of this paragraph is a misdemeanor, and shall give the current
or prospective employee who is injured by the violation a cause of action
against the public utility or cable corporation to recover damages proximately
caused by the violations. Any public utility’s or cable corporation’s request
for state summary criminal history information for purposes of employing
current or prospective employees who may be seeking entrance to private
residences or adjacent grounds in the course of their employment shall be
deemed a “compelling need” as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon
public utilities or cable corporations to request state summary criminal
history information on any current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means any
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for a fee.

(C) Requests for federal level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shall be forwarded to the Federal Bureau of Investigation by the
Department of Justice. Federal level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(D) (i) Authority for a cable corporation to request state or federal level
criminal history information under this paragraph shall commence July 1,
2005.

(ii) Authority for a public utility to request federal level criminal history
information under this paragraph shall commence July 1, 2005.

(11) To any campus of the California State University or the University
of California, or any four-year college or university accredited by a regional
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to any special education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’s fingerprints
and any other information specified by the department.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.
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(e) Whenever state summary criminal history information is furnished
as the result of an application and is to be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, any person or entity required
to pay a fee to the department for information received under this section
may charge the applicant a fee sufficient to reimburse the person or entity
for this expense. All moneys received by the department pursuant to this
section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General
Fund to be available for expenditure by the department to offset costs
incurred pursuant to those sections and for maintenance and improvements
to the systems from which the information is obtained upon appropriation
by the Legislature.

(f) Whenever there is a conflict, the processing of criminal fingerprints
and fingerprints of applicants for security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(9) Itisnota violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject
of the record is not disclosed.

(h) It is not a violation of this section to include information obtained
from a record in (1) a transcript or record of a judicial or administrative
proceeding or (2) any other public record if the inclusion of the information
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state
or local law enforcement agency may require the submission of fingerprints
for the purpose of conducting summary criminal history information checks
that are authorized by law.

(J) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.
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(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided however that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

() (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101 of the Penal Code, and the information is to be
used for criminal justice employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a disposition or did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention.

(m) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or any statute that incorporates the criteria of any of those sections
or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Services is required by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
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disposition for an arrest, the Department of Justice shall first make a genuine
effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in either the successful completion of a diversion
program or exoneration.

(n) (1) This subdivision shall apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, is furnished by the Department of Justice as the result
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) Any statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other provision of law, whenever state summary criminal history
information is furnished pursuant to paragraph (1), the Department of Justice
shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in subdivision (a) of Section
15660 of the Welfare and Institutions Code. However, with the exception
of those offenses for which registration is required pursuant to Section 290,
the Department of Justice shall not disseminate information pursuant to this
subdivision unless the conviction occurred within 10 years of the date of
the agency’s request for information or the conviction is over 10 years old
but the subject of the request was incarcerated within 10 years of the
agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Code for which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on his or her own recognizance
pending trial.

(0) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 261 or 777.5 of the Financial Code, or any statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.
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(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in Section 777.5 of the Financial
Code.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 777.5 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(p) (1) This subdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (I), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or any statute that incorporates the
criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other provisions of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(g) All agencies, organizations, or individuals defined in subdivisions
k), (), (m), (n), (0), and (p) may contract with the Department of Justice
for subsequent arrest notification pursuant to Section 11105.2. This
subdivision shall not supersede sections that mandate an agency,
organization, or individual to contract with the Department of Justice for
subsequent arrest notification pursuant to Section 11105.2.

(r) Nothing in this section shall be construed to mean that the Department
of Justice shall cease compliance with any other statutory notification
requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

SEC. 17.3. Section 11105 of the Penal Code is amended to read:

11105. (a) (1) The Department of Justice shall maintain state summary
criminal history information.

(2) As used in this section:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of any person, such as name, date of
birth, physical description, fingerprints, photographs, date of arrests, arresting
agencies and booking numbers, charges, dispositions, and similar data about
the person.

93



Ch. 583 — 88—

(B) “State summary criminal history information” does not refer to
records and data compiled by criminal justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to any of the following, if needed in the course of their duties,
provided that when information is furnished to assist an agency, officer, or
official of state or local government, a public utility, or any other entity, in
fulfilling employment, certification, or licensing duties, Chapter 1321 of
the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state, as defined in Section 830.1, subdivisions
(@) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivisions
(@) and (b) of Section 830.5, and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.22a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Code.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(9) A public defender or attorney of record when representing a person
in a criminal case, or parole revocation or revocation extension proceeding,
and if authorized access by statutory or decisional law.

(10) Any agency, officer, or official of the state if the criminal history
information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the
state summary criminal history information, and contains requirements or
exclusions, or both, expressly based upon that specified criminal conduct.
The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(11) Any city or county, city and county, district, or any officer or official
thereof if access is needed in order to assist that agency, officer, or official
in fulfilling employment, certification, or licensing duties, and if the access
is specifically authorized by the city council, board of supervisors, or
governing board of the city, county, or district if the criminal history
information is required to implement a statute, ordinance, or regulation that
expressly refers to specific criminal conduct applicable to the subject person
of the state summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon that specified criminal conduct.
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The city or county, city and county, district, or the officer or official thereof
authorized by this paragraph may also transmit fingerprint images and related
information to the Department of Justice to be transmitted to the Federal
Bureau of Investigation.

(12) The subject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(13) Any person or entity when access is expressly authorized by statute
if the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains requirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Health officers of a city, county, city and county, or district when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) Any managing or supervising correctional officer of a county jail
or other county correctional facility.

(16) Any humane society, or society for the prevention of cruelty to
animals, for the specific purpose of complying with Section 14502 of the
Corporations Code for the appointment of level 1 humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing summary criminal history information, the
agency shall delete or purge from the file and destroy any documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and Institutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for any purposes other than
those specified in this section and Section 16504.5 of the Welfare and
Institutions Code. When an agency obtains records obtained both on the
basis of name checks and fingerprint checks, final placement decisions shall
be based only on the records obtained pursuant to the fingerprint check.

(19) The court of a tribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Avrticle 6 (commencing with Section 11140) shall apply to officers, members,
and employees of a tribal court receiving criminal record offender
information pursuant to this section.
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(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(21) An officer providing conservatorship investigations pursuant to
Sections 5351, 5354, and 5356 of the Welfare and Institutions Code.

(22) A court investigator providing investigations or reviews in
conservatorships pursuant to Section 1826, 1850, 1851, or 2250.6 of the
Probate Code.

(23) A person authorized to conduct a guardianship investigation pursuant
to Section 1513 of the Probate Code.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision, federal
level criminal history information upon a showing of a compelling need to
any of the following, provided that when information is furnished to assist
an agency, officer, or official of state or local government, a public utility,
or any other entity in fulfilling employment, certification, or licensing duties,
Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor Code
shall apply:

(1) Any public utility, as defined in Section 216 of the Public Utilities
Code, that operates a nuclear energy facility when access is needed in order
to assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, he or she shall furnish a copy of the
data to the person to whom the data relates.

(2) To apeace officer of the state other than those included in subdivision
(b).

(3) To a peace officer of another country.

(4) To public officers, other than peace officers, of the United States,
other states, or possessions or territories of the United States, provided that
access to records similar to state summary criminal history information is
expressly authorized by a statute of the United States, other states, or
possessions or territories of the United States if the information is needed
for the performance of their official duties.

(5) To any person when disclosure is requested by a probation, parole,
or peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(6) The courts of the United States, other states, or territories or
possessions of the United States.
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(7) Peace officers of the United States, other states, or territories or
possessions of the United States.

(8) Toany individual who is the subject of the record requested if needed
in conjunction with an application to enter the United States or any foreign
nation.

(9) (A) Any public utility, as defined in Section 216 of the Public Utilities
Code, or any cable corporation as defined in subparagraph (B), if receipt of
criminal history information is needed in order to assist in employing current
or prospective employees, contract employees, or subcontract employees
who, in the course of their employment may be seeking entrance to private
residences or adjacent grounds. The information provided shall be limited
to the record of convictions and any arrest for which the person is released
on bail or on his or her own recognizance pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the
Attorney General shall furnish a copy of the data to the current or prospective
employee to whom the data relates.

Any information obtained from the state summary criminal history is
confidential and the receiving public utility or cable corporation shall not
disclose its contents, other than for the purpose for which it was acquired.
The state summary criminal history information in the possession of the
public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer
is denied or granted, except for those cases where a current or prospective
employee is out on bail or on his or her own recognizance pending trial, in
which case the state summary criminal history information and all copies
shall be destroyed not more than 30 days after the case is resolved.

A violation of this paragraph is a misdemeanor, and shall give the current
or prospective employee who is injured by the violation a cause of action
against the public utility or cable corporation to recover damages proximately
caused by the violations. Any public utility’s or cable corporation’s request
for state summary criminal history information for purposes of employing
current or prospective employees who may be seeking entrance to private
residences or adjacent grounds in the course of their employment shall be
deemed a “compelling need” as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon
public utilities or cable corporations to request state summary criminal
history information on any current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means any
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for a fee.

(C) Requests for federal level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shall be forwarded to the Federal Bureau of Investigation by the
Department of Justice. Federal level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.
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(D) (i) Authority for a cable corporation to request state or federal level
criminal history information under this paragraph shall commence July 1,
2005.

(ii) Authority for a public utility to request federal level criminal history
information under this paragraph shall commence July 1, 2005.

(10) To any campus of the California State University or the University
of California, or any four-year college or university accredited by a regional
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to any special education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’s fingerprints
and any other information specified by the department.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(e) Whenever state summary criminal history information is furnished
as the result of an application and is to be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, any person or entity required
to pay a fee to the department for information received under this section
may charge the applicant a fee sufficient to reimburse the person or entity
for this expense. All moneys received by the department pursuant to this
section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General
Fund to be available for expenditure by the department to offset costs
incurred pursuant to those sections and for maintenance and improvements
to the systems from which the information is obtained upon appropriation
by the Legislature.

(f) Whenever there is a conflict, the processing of criminal fingerprints
and fingerprints of applicants for security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(9) Itisnota violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject
of the record is not disclosed.
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(h) It is not a violation of this section to include information obtained
from a record in (1) a transcript or record of a judicial or administrative
proceeding or (2) any other public record if the inclusion of the information
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state
or local law enforcement agency may require the submission of fingerprints
for the purpose of conducting summary criminal history information checks
that are authorized by law.

(J) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided however that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

() (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101 of the Penal Code, and the information is to be
used for criminal justice employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a disposition or did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
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an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention.

(m) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or any statute that incorporates the criteria of any of those sections
or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Services is required by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
disposition for an arrest, the Department of Justice shall first make a genuine
effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in either the successful completion of a diversion
program or exoneration.

(n) (1) This subdivision shall apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, is furnished by the Department of Justice as the result
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) Any statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other provision of law, whenever state summary criminal history
information is furnished pursuant to paragraph (1), the Department of Justice
shall disseminate the following information:
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(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in subdivision (a) of Section
15660 of the Welfare and Institutions Code. However, with the exception
of those offenses for which registration is required pursuant to Section 290,
the Department of Justice shall not disseminate information pursuant to this
subdivision unless the conviction occurred within 10 years of the date of
the agency’s request for information or the conviction is over 10 years old
but the subject of the request was incarcerated within 10 years of the
agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Code for which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on his or her own recognizance
pending trial.

(0) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 261 or 777.5 of the Financial Code, or any statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in Section 777.5 of the Financial
Code.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 777.5 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(p) (1) This subdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (1), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or any statute that incorporates the
criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other provisions of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(a) All agencies, organizations, or individuals defined in subdivisions
(k), (1), (m), (n), (0), and (p) may contract with the Department of Justice
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for subsequent arrest notification pursuant to Section 11105.2. This
subdivision shall not supersede sections that mandate an agency,
organization, or individual to contract with the Department of Justice for
subsequent arrest notification pursuant to Section 11105.2.

(r) Nothing in this section shall be construed to mean that the Department
of Justice shall cease compliance with any other statutory notification
requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

SEC. 17.4. Section 11105 of the Penal Code is amended to read:

11105. (a) (1) The Department of Justice shall maintain state summary
criminal history information.

(2) As used in this section:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of any person, such as name, date of
birth, physical description, fingerprints, photographs, date of arrests, arresting
agencies and booking numbers, charges, dispositions, and similar data about
the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by criminal justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to any of the following, if needed in the course of their duties,
provided that when information is furnished to assist an agency, officer, or
official of state or local government, a public utility, or any other entity, in
fulfilling employment, certification, or licensing duties, Chapter 1321 of
the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state, as defined in Section 830.1, subdivisions
(@) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivisions
(@) and (b) of Section 830.5, and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.22a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Code.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.
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(9) A public defender or attorney of record when representing a person
in a criminal case, or parole revocation or revocation extension proceeding,
and if authorized access by statutory or decisional law.

(10) Any agency, officer, or official of the state if the criminal history
information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the
state summary criminal history information, and contains requirements or
exclusions, or both, expressly based upon that specified criminal conduct.
The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(11) Any city or county, city and county, district, or any officer or official
thereof if access is needed in order to assist that agency, officer, or official
in fulfilling employment, certification, or licensing duties, and if the access
is specifically authorized by the city council, board of supervisors, or
governing board of the city, county, or district if the criminal history
information is required to implement a statute, ordinance, or regulation that
expressly refers to specific criminal conduct applicable to the subject person
of the state summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon that specified criminal conduct.
The city or county, city and county, district, or the officer or official thereof
authorized by this paragraph may also transmit fingerprint images and related
information to the Department of Justice to be transmitted to the Federal
Bureau of Investigation.

(12) The subject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(13) Any person or entity when access is expressly authorized by statute
if the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains requirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Health officers of a city, county, city and county, or district when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) Any managing or supervising correctional officer of a county jail
or other county correctional facility.

(16) Any humane society, or society for the prevention of cruelty to
animals, for the specific purpose of complying with Section 14502 of the
Corporations Code for the appointment of level 1 humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing summary criminal history information, the
agency shall delete or purge from the file and destroy any documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
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the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and Institutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for any purposes other than
those specified in this section and Section 16504.5 of the Welfare and
Institutions Code. When an agency obtains records obtained both on the
basis of name checks and fingerprint checks, final placement decisions shall
be based only on the records obtained pursuant to the fingerprint check.

(19) The court of a tribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Axrticle 6 (commencing with Section 11140) shall apply to officers, members,
and employees of a tribal court receiving criminal record offender
information pursuant to this section.

(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(21) An officer providing conservatorship investigations pursuant to
Sections 5351, 5354, and 5356 of the Welfare and Institutions Code.

(22) A court investigator providing investigations or reviews in
conservatorships pursuant to Section 1826, 1850, 1851, or 2250.6 of the
Probate Code.

(23) A person authorized to conduct a guardianship investigation pursuant
to Section 1513 of the Probate Code.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision, federal
level criminal history information upon a showing of a compelling need to
any of the following, provided that when information is furnished to assist
an agency, officer, or official of state or local government, a public utility,
or any other entity in fulfilling employment, certification, or licensing duties,
Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor Code
shall apply:
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(1) Any public utility, as defined in Section 216 of the Public Utilities
Code, that operates a nuclear energy facility when access is needed in order
to assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, he or she shall furnish a copy of the
data to the person to whom the data relates.

(2) Toapeace officer of the state other than those included in subdivision
(b).
(3) To anillegal dumping enforcement officer as defined in subdivision
(j) of Section 830.7.

(4) To a peace officer of another country.

(5) To public officers, other than peace officers, of the United States,
other states, or possessions or territories of the United States, provided that
access to records similar to state summary criminal history information is
expressly authorized by a statute of the United States, other states, or
possessions or territories of the United States if the information is needed
for the performance of their official duties.

(6) To any person when disclosure is requested by a probation, parole,
or peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(7) The courts of the United States, other states, or territories or
possessions of the United States.

(8) Peace officers of the United States, other states, or territories or
possessions of the United States.

(9) Toany individual who is the subject of the record requested if needed
in conjunction with an application to enter the United States or any foreign
nation.

(10) (A) Any public utility, as defined in Section 216 of the Public
Utilities Code, or any cable corporation as defined in subparagraph (B), if
receipt of criminal history information is needed in order to assist in
employing current or prospective employees, contract employees, or
subcontract employees who, in the course of their employment may be
seeking entrance to private residences or adjacent grounds. The information
provided shall be limited to the record of convictions and any arrest for
which the person is released on bail or on his or her own recognizance
pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the
Attorney General shall furnish a copy of the data to the current or prospective
employee to whom the data relates.

Any information obtained from the state summary criminal history is
confidential and the receiving public utility or cable corporation shall not
disclose its contents, other than for the purpose for which it was acquired.
The state summary criminal history information in the possession of the
public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer
is denied or granted, except for those cases where a current or prospective
employee is out on bail or on his or her own recognizance pending trial, in
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which case the state summary criminal history information and all copies
shall be destroyed not more than 30 days after the case is resolved.

A violation of this paragraph is a misdemeanor, and shall give the current
or prospective employee who is injured by the violation a cause of action
against the public utility or cable corporation to recover damages proximately
caused by the violations. Any public utility’s or cable corporation’s request
for state summary criminal history information for purposes of employing
current or prospective employees who may be seeking entrance to private
residences or adjacent grounds in the course of their employment shall be
deemed a “compelling need” as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon
public utilities or cable corporations to request state summary criminal
history information on any current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means any
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for a fee.

(C) Requests for federal level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shall be forwarded to the Federal Bureau of Investigation by the
Department of Justice. Federal level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(D) (i) Authority for a cable corporation to request state or federal level
criminal history information under this paragraph shall commence July 1,
2005.

(if) Authority for a public utility to request federal level criminal history
information under this paragraph shall commence July 1, 2005.

(11) To any campus of the California State University or the University
of California, or any four-year college or university accredited by a regional
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to any special education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’s fingerprints
and any other information specified by the department.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(e) Whenever state summary criminal history information is furnished
as the result of an application and is to be used for employment, licensing,
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or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, any person or entity required
to pay a fee to the department for information received under this section
may charge the applicant a fee sufficient to reimburse the person or entity
for this expense. All moneys received by the department pursuant to this
section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General
Fund to be available for expenditure by the department to offset costs
incurred pursuant to those sections and for maintenance and improvements
to the systems from which the information is obtained upon appropriation
by the Legislature.

(f) Whenever there is a conflict, the processing of criminal fingerprints
and fingerprints of applicants for security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(9) Itisnota violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject
of the record is not disclosed.

(h) It is not a violation of this section to include information obtained
from a record in (1) a transcript or record of a judicial or administrative
proceeding or (2) any other public record if the inclusion of the information
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state
or local law enforcement agency may require the submission of fingerprints
for the purpose of conducting summary criminal history information checks
that are authorized by law.

(J) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.
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(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided however that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

() (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101 of the Penal Code, and the information is to be
used for criminal justice employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a disposition or did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention.

(m) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or any statute that incorporates the criteria of any of those sections
or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Services is required by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
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disposition for an arrest, the Department of Justice shall first make a genuine
effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in either the successful completion of a diversion
program or exoneration.

(n) (1) This subdivision shall apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, is furnished by the Department of Justice as the result
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) Any statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other provision of law, whenever state summary criminal history
information is furnished pursuant to paragraph (1), the Department of Justice
shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in subdivision (a) of Section
15660 of the Welfare and Institutions Code. However, with the exception
of those offenses for which registration is required pursuant to Section 290,
the Department of Justice shall not disseminate information pursuant to this
subdivision unless the conviction occurred within 10 years of the date of
the agency’s request for information or the conviction is over 10 years old
but the subject of the request was incarcerated within 10 years of the
agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Code for which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on his or her own recognizance
pending trial.

(0) (1) This subdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 261 or 777.5 of the Financial Code, or any statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.
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(2) Notwithstanding any other provision of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of any offense specified in Section 777.5 of the Financial
Code.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 777.5 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(p) (1) This subdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (I), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or any statute that incorporates the
criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other provisions of law, whenever state summary
criminal history information is furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant is incarcerated or has been released on
bail or on his or her own recognizance pending trial.

(g) All agencies, organizations, or individuals defined in subdivisions
k), (), (m), (n), (0), and (p) may contract with the Department of Justice
for subsequent arrest notification pursuant to Section 11105.2. This
subdivision shall not supersede sections that mandate an agency,
organization, or individual to contract with the Department of Justice for
subsequent arrest notification pursuant to Section 11105.2.

(r) Nothing in this section shall be construed to mean that the Department
of Justice shall cease compliance with any other statutory notification
requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

SEC. 18. Section 11167.5 of the Penal Code is amended to read:

11167.5. (a) The reports required by Sections 11166 and 11166.2, or
authorized by Section 11166.05, and child abuse or neglect investigative
reports that result in a summary report being filed with the Department of
Justice pursuant to subdivision (a) of Section 11169 shall be confidential
and may be disclosed only as provided in subdivision (b). Any violation of
the confidentiality provided by this article is a misdemeanor punishable by
imprisonment in a county jail not to exceed six months, by a fine of five
hundred dollars ($500), or by both that imprisonment and fine.

(b) Reports of suspected child abuse or neglect and information contained
therein may be disclosed only to the following:
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(1) Persons or agencies to whom disclosure of the identity of the reporting
party is permitted under Section 11167.

(2) Persons or agencies to whom disclosure of information is permitted
under subdivision (b) of Section 11170 or subdivision (a) of Section 11170.5.

(3) Persons or agencies with whom investigations of child abuse or
neglect are coordinated under the regulations promulgated under Section
11174.

(4) Multidisciplinary personnel teams as defined in subdivision (d) of
Section 18951 of the Welfare and Institutions Code.

(5) Persons or agencies responsible for the licensing of facilities which
care for children, as specified in Section 11165.7.

(6) The State Department of Social Services or any county licensing
agency which has contracted with the state, as specified in paragraph (4) of
subdivision (b) of Section 11170, when an individual has applied for a
community care license or child day care license, or for employment in an
out-of-home care facility, or when a complaint alleges child abuse or neglect
by an operator or employee of an out-of-home care facility.

(7) Hospital scan teams. As used in this paragraph, “hospital scan team”
means a team of three or more persons established by a hospital, or two or
more hospitals in the same county, consisting of health care professionals
and representatives of law enforcement and child protective services, the
members of which are engaged in the identification of child abuse or neglect.
The disclosure authorized by this section includes disclosure among all
hospital scan teams.

(8) Coroners and medical examiners when conducting a post mortem
examination of a child.

(9) The Board of Parole Hearings, who may subpoena an employee of
a county welfare department who can provide relevant evidence and reports
that both (A) are not unfounded, pursuant to Section 11165.12, and (B)
concern only the current incidents upon which parole revocation proceedings
are pending against a parolee charged with child abuse or neglect. The
reports and information shall be confidential pursuant to subdivision (d) of
Section 11167.

(10) Personnel from an agency responsible for making a placement of a
child pursuant to Section 361.3 of, and Article 7 (commencing with Section
305) of Chapter 2 of Part 1 of Division 2 of, the Welfare and Institutions
Code.

(11) Persons who have been identified by the Department of Justice as
listed in the Child Abuse Central Index pursuant to paragraph (6) of
subdivision (b) of Section 11170 or subdivision (c) of Section 11170, or
persons who have verified with the Department of Justice that they are listed
in the Child Abuse Central Index as provided in subdivision (e) of Section
11170. Disclosure under this paragraph is required notwithstanding the
California Public Records Act, Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code. Nothing in this paragraph
shall preclude a submitting agency prior to disclosure from redacting any
information necessary to maintain confidentiality as required by law.
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(12) Out-of-state law enforcement agencies conducting an investigation
of child abuse or neglect only when an agency makes the request for reports
of suspected child abuse or neglect in writing and on official letterhead, or
as designated by the Department of Justice, identifying the suspected abuser
or victim by name and date of birth or approximate age. The request shall
be signed by the department supervisor of the requesting law enforcement
agency. The written request shall cite the out-of-state statute or interstate
compact provision that requires that the information contained within these
reports is to be disclosed only to law enforcement, prosecutorial entities, or
multidisciplinary investigative teams, and shall cite the criminal penalties
for unlawful disclosure provided by the requesting state or the applicable
interstate compact provision. In the absence of both (A) a specific
out-of-state statute or interstate compact provision that requires that the
information contained within these reports be disclosed only to law
enforcement, prosecutorial entities, or multidisciplinary investigative teams,
and (B) criminal penalties equivalent to the penalties in California for
unlawful disclosure, access shall be denied.

(13) Out-of-state agencies responsible for approving prospective foster
or adoptive parents or relative caregivers for placement of a child only when
the agency makes the request for information in writing on official letterhead,
transmitted by mail, fax, or electronic transmission, or as designated by the
Department of Justice. The request shall identify the prospective foster or
adoptive parent or relative caregiver, and any other adult living in the home,
by name and date of birth or approximate age. The request shall be signed
by the department supervisor of the requesting agency. The request shall
cite the out-of-state statute or interstate compact provision that requires that
the information contained in the reports shall be disclosed and used for no
purpose other than conducting background checks in foster or adoptive
cases. The request shall also cite the criminal penalties for unlawful
disclosure provided by the requesting state or the applicable interstate
compact provision. In the absence of an out-of-state statute or interstate
compact provision that requires that the information contained within the
reports be disclosed and used for no purpose other than conducting
background checks in foster or adoptive cases, and criminal penalties
equivalent to the penalties in California for unlawful disclosure, access shall
be denied.

(14) Each chairperson of a county child death review team, or his or her
designee, to whom disclosure of information is permitted under this article,
relating to the death of one or more children and any prior child abuse or
neglect investigation reports maintained involving the same victim, siblings,
or suspects. Local child death review teams may share any relevant
information regarding case reviews involving child death with other child
death review teams.

(c) Authorized persons within county health departments shall be
permitted to receive copies of any reports made by health practitioners, as
defined in paragraphs (21) to (28), inclusive, of subdivision (a) of Section
11165.7, and pursuant to Section 11165.13, and copies of assessments

93



— 107 — Ch. 583

completed pursuant to Sections 123600 and 123605 of the Health and Safety
Code, to the extent permitted by federal law. Any information received
pursuant to this subdivision is protected by subdivision (e).

(d) Nothing in this section requires the Department of Justice to disclose
information contained in records maintained under Section 11170 or under
the regulations promulgated pursuant to Section 11174, except as otherwise
provided in this article.

(e) This section shall not be interpreted to allow disclosure of any reports
or records relevant to the reports of child abuse or neglect if the disclosure
would be prohibited by any other provisions of state or federal law applicable
to the reports or records relevant to the reports of child abuse or neglect.

SEC. 19. Section 11170 of the Penal Code is amended to read:

11170. (a) (1) The Department of Justice shall maintain an index of all
reports of child abuse and severe neglect submitted pursuant to Section
11169. The index shall be continually updated by the department and shall
not contain any reports that are determined to be unfounded. The department
may adopt rules governing recordkeeping and reporting pursuant to this
article.

(2) The department shall act only as a repository of reports of suspected
child abuse and severe neglect to be maintained in the Child Abuse Central
Index pursuant to paragraph (1). The submitting agencies are responsible
for the accuracy, completeness, and retention of the reports described in
this section. The department shall be responsible for ensuring that the Child
Abuse Central Index accurately reflects the report it receives from the
submitting agency.

(3) Information from an inconclusive or unsubstantiated report filed
pursuant to subdivision (a) of Section 11169 shall be deleted from the Child
Abuse Central Index after 10 years if no subsequent report concerning the
same suspected child abuser is received within that time period. If a
subsequent report is received within that 10-year period, information from
any prior report, as well as any subsequently filed report, shall be maintained
on the Child Abuse Central Index for a period of 10 years from the time the
most recent report is received by the department.

(b) (1) The Department of Justice shall immediately notify an agency
that submits a report pursuant to Section 11169, or a prosecutor who requests
notification, of any information maintained pursuant to subdivision (a) that
is relevant to the known or suspected instance of child abuse or severe
neglect reported by the agency. The agency shall make that information
available to the reporting medical practitioner, child custodian, guardian ad
litem appointed under Section 326, or counsel appointed under Section 317
or 318 of the Welfare and Institutions Code, or the appropriate licensing
agency, if he or she is treating or investigating a case of known or suspected
child abuse or severe neglect.

(2) When a report is made pursuant to subdivision (a) of Section 11166,
or Section 11166.05, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter, shall
inform the person required or authorized to report of the results of the

93



Ch. 583 — 108 —

investigation and of any action the agency is taking with regard to the child
or family.

(3) The Department of Justice shall make available to a law enforcement
agency, county welfare department, or county probation department that is
conducting a child abuse investigation relevant information contained in
the index.

(4) The department shall make available to the State Department of Social
Services, or to any county licensing agency that has contracted with the
state for the performance of licensing duties, or to a tribal court or tribal
child welfare agency of a tribe or consortium of tribes that has entered into
an agreement with the state pursuant to Section 10553.1 of the Welfare and
Institutions Code, information regarding a known or suspected child abuser
maintained pursuant to this section and subdivision (a) of Section 11169
concerning any person who is an applicant for licensure or any adult who
resides or is employed in the home of an applicant for licensure or who is
an applicant for employment in a position having supervisorial or disciplinary
power over a child or children, or who will provide 24-hour care for a child
or children in a residential home or facility, pursuant to Section 1522.1 or
1596.877 of the Health and Safety Code, or Section 8714, 8802, 8912, or
9000 of the Family Code.

(5) For purposes of child death review, the Department of Justice shall
make available to the chairperson, or the chairperson’s designee, for each
county child death review team, or the State Child Death Review Council,
information maintained in the Child Abuse Central Index pursuant to
subdivision (a) of Section 11170 relating to the death of one or more children
and any prior child abuse or neglect investigation reports maintained
involving the same victims, siblings, or suspects. Local child death review
teams may share any relevant information regarding case reviews involving
child death with other child death review teams.

(6) The department shall make available to investigative agencies or
probation officers, or court investigators acting pursuant to Section 1513
of the Probate Code, responsible for placing children or assessing the
possible placement of children pursuant to Article 6 (commencing with
Section 300), Article 7 (commencing with Section 305), Article 10
(commencing with Section 360), or Article 14 (commencing with Section
601) of Chapter 2 of Part 1 of Division 2 of the Welfare and Institutions
Code, Article 2 (commencing with Section 1510) or Article 3 (commencing
with Section 1540) of Chapter 1 of Part 2 of Division 4 of the Probate Code,
information regarding a known or suspected child abuser contained in the
index concerning any adult residing in the home where the child may be
placed, when this information is requested for purposes of ensuring that the
placement is in the best interests of the child. Upon receipt of relevant
information concerning child abuse or neglect investigation reports contained
in the index from the Department of Justice pursuant to this subdivision,
the agency or court investigator shall notify, in writing, the person listed in
the Child Abuse Central Index that he or she is in the index. The notification
shall include the name of the reporting agency and the date of the report.
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(7) The Department of Justice shall make available to a government
agency conducting a background investigation pursuant to Section 1031 of
the Government Code of an applicant seeking employment as a peace officer,
as defined in Section 830, information regarding a known or suspected child
abuser maintained pursuant to this section concerning the applicant.

(8) (A) Persons or agencies, as specified in subdivision (b), if
investigating a case of known or suspected child abuse or neglect, or the
State Department of Social Services or any county licensing agency pursuant
to paragraph (4), or an investigative agency, probation officer, or court
investigator responsible for placing children or assessing the possible
placement of children pursuant to paragraph (6), or a government agency
conducting a background investigation of an applicant seeking employment
as a peace officer pursuant to paragraph (7), to whom disclosure of any
information maintained pursuant to subdivision (a) is authorized, are
responsible for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the quality of
the evidence disclosed, and its sufficiency for making decisions regarding
investigation, prosecution, licensing, placement of a child, or employment
as a peace officer.

(B) If Child Abuse Central Index information is requested by an agency
for the temporary placement of a child in an emergency situation pursuant
to Article 7 (commencing with Section 305) of Chapter 2 of Part 1 of
Division 2 of the Welfare and Institutions Code, the department is exempt
from the requirements of Section 1798.18 of the Civil Code if compliance
would cause a delay in providing an expedited response to the agency’s
inquiry and if further delay in placement may be detrimental to the child.

(9) (A) Whenever information contained in the Department of Justice
files is furnished as the result of an application for employment or licensing
pursuant to paragraph (4) or (7), the Department of Justice may charge the
person or entity making the request a fee. The fee shall not exceed the
reasonable costs to the department of providing the information. The only
increase shall be at a rate not to exceed the legislatively approved
cost-of-living adjustment for the department. In no case shall the fee exceed
fifteen dollars ($15).

(B) Al moneys received by the department pursuant to this section to
process trustline applications for purposes of Chapter 3.35 (commencing
with Section 1596.60) of Division 2 of the Health and Safety Code shall be
deposited in a special account in the General Fund that is hereby established
and named the Department of Justice Child Abuse Fund. Moneys in the
fund shall be available, upon appropriation by the Legislature, for
expenditure by the department to offset the costs incurred to process trustline
automated child abuse or neglect system checks pursuant to this section.

(C) All moneys, other than that described in subparagraph (B), received
by the department pursuant to this paragraph shall be deposited in a special
account in the General Fund which is hereby created and named the
Department of Justice Sexual Habitual Offender Fund. The funds shall be
available, upon appropriation by the Legislature, for expenditure by the
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department to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section 13890) of
Title 6 of Part 4, and the DNA and Forensic Identification Data Base and
Data Bank Act of 1998 (Chapter 6 (commencing with Section 295) of Title
9 of Part 1), and for maintenance and improvements to the statewide Sexual
Habitual Offender Program and the DNA offender identification file
(CAL-DNA) authorized by Chapter 9.5 (commencing with Section 13885)
of Title 6 of Part 4 and the DNA and Forensic Identification Data Base and
Data Bank Act of 1998 (Chapter 6 (commencing with Section 295) of Title
9 of Part 1).

(c) The Department of Justice shall make available to any agency
responsible for placing children pursuant to Article 7 (commencing with
Section 305) of Chapter 2 of Part 1 of Division 2 of the Welfare and
Institutions Code, upon request, relevant information concerning child abuse
or neglect reports contained in the index, when making a placement with a
responsible relative pursuant to Sections 281.5, 305, and 361.3 of the Welfare
and Institutions Code. Upon receipt of relevant information concerning
child abuse or neglect reports contained in the index from the Department
of Justice pursuant to this subdivision, the agency shall also notify in writing
the person listed in the Child Abuse Central Index that he or she is in the
index. The notification shall include the location of the original investigative
report and the submitting agency. The notification shall be submitted to the
person listed at the same time that all other parties are notified of the
information, and no later than the actual judicial proceeding that determines
placement.

If Child Abuse Central Index information is requested by an agency for
the placement of a child with a responsible relative in an emergency situation
pursuant to Article 7 (commencing with Section 305) of Chapter 2 of Part
1 of Division 2 of the Welfare and Institutions Code, the department is
exempt from the requirements of Section 1798.18 of the Civil Code if
compliance would cause a delay in providing an expedited response to the
child protective agency’s inquiry and if further delay in placement may be
detrimental to the child.

(d) The department shall make available any information maintained
pursuant to subdivision (a) to out-of-state law enforcement agencies
conducting investigations of known or suspected child abuse or neglect only
when an agency makes the request for information in writing and on official
letterhead, or as designated by the department, identifying the suspected
abuser or victim by name and date of birth or approximate age. The request
shall be signed by the department supervisor of the requesting law
enforcement agency. The written requests shall cite the out-of-state statute
or interstate compact provision that requires that the information contained
within these reports shall be disclosed only to law enforcement, prosecutorial
entities, or multidisciplinary investigative teams, and shall cite the criminal
penalties for unlawful disclosure of any confidential information provided
by the requesting state or the applicable interstate compact provision. In the
absence of a specified out-of-state statute or interstate compact provision

93



—111— Ch. 583

that requires that the information contained within these reports shall be
disclosed only to law enforcement, prosecutorial entities, or multidisciplinary
investigative teams, and criminal penalties equivalent to the penalties in
California for unlawful disclosure, access shall be denied.

(e) (1) The department shall make available to an out-of-state agency,
for purposes of approving a prospective foster or adoptive parent or relative
caregiver for placement of a child, information regarding a known or
suspected child abuser maintained pursuant to subdivision (a) concerning
the prospective foster or adoptive parent or relative caregiver, and any other
adult living in the home of the prospective foster or adoptive parent or
relative caregiver. The department shall make that information available
only when the out-of-state agency makes the request for information in
writing on official letterhead, transmitted either by mail, fax, or electronic
transmission or as designated by the department. The request shall identify
the prospective foster or adoptive parent or relative caregiver, and any other
adult living in the home, by name and date of birth or approximate age. The
request shall cite the out-of-state statute or interstate compact provision that
requires that the information received in response to the inquiry shall be
disclosed and used for no purpose other than conducting background checks
in foster or adoptive cases. The request shall also cite the criminal penalties
for unlawful disclosure of any information provided by the requesting state
or the applicable interstate compact provision. In the absence of an
out-of-state statute or interstate compact provision that requires that the
information shall be used for no purpose other than conducting background
checks in foster or adoptive cases and criminal penalties equivalent to the
penalties in California for unlawful disclosure, access shall be denied.

(2) With respect to any information provided by the department in
response to the out-of-state agency’s request, the out-of-state agency is
responsible for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the quality of
the evidence disclosed and its sufficiency for making decisions regarding
the approval of prospective foster or adoptive parents or relative caregivers.

(3) (A) Whenever information contained in the index is furnished pursuant
to this subdivision, the department shall charge the out-of-state agency
making the request a fee. The fee shall not exceed the reasonable costs to
the department of providing the information. The only increase shall be at
a rate not to exceed the legislatively approved cost-of-living adjustment for
the department. In no case shall the fee exceed fifteen dollars ($15).

(B) All moneys received by the department pursuant to this subdivision
shall be deposited in the Department of Justice Child Abuse Fund,
established under subparagraph (B) of paragraph (9) of subdivision (b).
Moneys in the fund shall be available, upon appropriation by the Legislature,
for expenditure by the department to offset the costs incurred to process
requests for information pursuant to this subdivision.

(f) (1) Any person may determine if he or she is listed in the Child Abuse
Central Index by making a request in writing to the Department of Justice.
The request shall be notarized and include the person’s name, address, date
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of birth, and either a social security number or a California identification
number. Upon receipt of a notarized request, the Department of Justice shall
make available to the requesting person information identifying the date of
the report and the submitting agency. The requesting person is responsible
for obtaining the investigative report from the submitting agency pursuant
to paragraph (11) of subdivision (b) of Section 11167.5.

(2) No person or agency shall require or request another person to furnish
a copy of a record concerning himself or herself, or notification that a record
concerning himself or herself exists or does not exist, pursuant to paragraph
(1) of this subdivision.

(9) Ifapersonis listed in the Child Abuse Central Index only as a victim
of child abuse or neglect, and that person is 18 years of age or older, that
person may have his or her name removed from the index by making a
written request to the Department of Justice. The request shall be notarized
and include the person’s name, address, social security number, and date
of birth.

SEC. 19.5. Section 11170 of the Penal Code is amended to read:

11170. (a) (1) The Department of Justice shall maintain an index of all
reports of child abuse and severe neglect submitted pursuant to Section
11169. The index shall be continually updated by the department and shall
not contain any reports that are determined to be unfounded. The department
may adopt rules governing recordkeeping and reporting pursuant to this
article.

(2) The department shall act only as a repository of reports of suspected
child abuse and severe neglect to be maintained in the Child Abuse Central
Index pursuant to paragraph (1). The submitting agencies are responsible
for the accuracy, completeness, and retention of the reports described in
this section. The department shall be responsible for ensuring that the Child
Abuse Central Index accurately reflects the report it receives from the
submitting agency.

(3) Information from an inconclusive or unsubstantiated report filed
pursuant to subdivision (a) of Section 11169 shall be deleted from the Child
Abuse Central Index after 10 years if no subsequent report concerning the
same suspected child abuser is received within that time period. If a
subsequent report is received within that 10-year period, information from
any prior report, as well as any subsequently filed report, shall be maintained
on the Child Abuse Central Index for a period of 10 years from the time the
most recent report is received by the department.

(b) (1) The Department of Justice shall immediately notify an agency
that submits a report pursuant to Section 11169, or a prosecutor who requests
notification, of any information maintained pursuant to subdivision (a) that
is relevant to the known or suspected instance of child abuse or severe
neglect reported by the agency. The agency shall make that information
available to the reporting medical practitioner, child custodian, guardian ad
litem appointed under Section 326, or counsel appointed under Section 317
or 318 of the Welfare and Institutions Code, or the appropriate licensing
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agency, if he or she is treating or investigating a case of known or suspected
child abuse or severe neglect.

(2) When a report is made pursuant to subdivision (a) of Section 11166,
or Section 11166.05, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter, shall
inform the person required or authorized to report, of the results of the
investigation and of any action the agency is taking with regard to the child
or family.

(3) The Department of Justice shall make available to a law enforcement
agency, county welfare department, or county probation department that is
conducting a child abuse investigation, relevant information contained in
the index.

(4) The department shall make available to the State Department of Social
Services, or to any county licensing agency that has contracted with the
state for the performance of licensing duties, or to a tribal court or tribal
child welfare agency of a tribe or consortium of tribes that has entered into
an agreement with the state pursuant to Section 10553.1 of the Welfare and
Institutions Code, information regarding a known or suspected child abuser
maintained pursuant to this section and subdivision (a) of Section 11169
concerning any person who is an applicant for licensure or any adult who
resides or is employed in the home of an applicant for licensure or who is
an applicant for employment in a position having supervisorial or disciplinary
power over a child or children, or who will provide 24-hour care for a child
or children in a residential home or facility, pursuant to Section 1522.1 or
1596.877 of the Health and Safety Code, or Section 8714, 8802, 8912, or
9000 of the Family Code.

(5) The Department of Justice shall make available to a Court Appointed
Special Advocate program that is conducting a background investigation
of an applicant seeking employment with the program or a volunteer position
as a Court Appointed Special Advocate, as defined in Section 101 of the
Welfare and Institutions Code, information contained in the index regarding
known or suspected child abuse by the applicant.

(6) For purposes of child death review, the Department of Justice shall
make available to the chairperson, or the chairperson’s designee, for each
county child death review team, or the State Child Death Review Council,
information maintained in the Child Abuse Central Index pursuant to
subdivision (a) of Section 11170 relating to the death of one or more children
and any prior child abuse or neglect investigation reports maintained
involving the same victims, siblings, or suspects. Local child death review
teams may share any relevant information regarding case reviews involving
child death with other child death review teams.

(7) The department shall make available to investigative agencies or
probation officers, or court investigators acting pursuant to Section 1513
of the Probate Code, responsible for placing children or assessing the
possible placement of children pursuant to Article 6 (commencing with
Section 300), Article 7 (commencing with Section 305), Article 10
(commencing with Section 360), or Article 14 (commencing with Section

93



Ch. 583 —114—

601) of Chapter 2 of Part 1 of Division 2 of the Welfare and Institutions
Code, Article 2 (commencing with Section 1510) or Article 3 (commencing
with Section 1540) of Chapter 1 of Part 2 of Division 4 of the Probate Code,
information regarding a known or suspected child abuser contained in the
index concerning any adult residing in the home where the child may be
placed, when this information is requested for purposes of ensuring that the
placement is in the best interests of the child. Upon receipt of relevant
information concerning child abuse or neglect investigation reports contained
in the index from the Department of Justice pursuant to this subdivision,
the agency or court investigator shall notify, in writing, the person listed in
the Child Abuse Central Index that he or she is in the index. The notification
shall include the name of the reporting agency and the date of the report.

(8) The Department of Justice shall make available to a government
agency conducting a background investigation pursuant to Section 1031 of
the Government Code of an applicant seeking employment as a peace officer,
as defined in Section 830, information regarding a known or suspected child
abuser maintained pursuant to this section concerning the applicant.

(9) (A) Persons or agencies, as specified in subdivision (b), if
investigating a case of known or suspected child abuse or neglect, or the
State Department of Social Services or any county licensing agency pursuant
to paragraph (4), or a Court Appointed Special Advocate program conducting
a background investigation for employment or volunteer candidates pursuant
to paragraph (5), or an investigative agency, probation officer, or court
investigator responsible for placing children or assessing the possible
placement of children pursuant to paragraph (7), or a government agency
conducting a background investigation of an applicant seeking employment
as a peace officer pursuant to paragraph (8), to whom disclosure of any
information maintained pursuant to subdivision (a) is authorized, are
responsible for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the quality of
the evidence disclosed, and its sufficiency for making decisions regarding
investigation, prosecution, licensing, placement of a child, employment or
volunteer positions with a CASA program, or employment as a peace officer.

(B) If Child Abuse Central Index information is requested by an agency
for the temporary placement of a child in an emergency situation pursuant
to Article 7 (commencing with Section 305) of Chapter 2 of Part 1 of
Division 2 of the Welfare and Institutions Code, the department is exempt
from the requirements of Section 1798.18 of the Civil Code if compliance
would cause a delay in providing an expedited response to the agency’s
inquiry and if further delay in placement may be detrimental to the child.

(10) (A) Whenever information contained in the Department of Justice
files is furnished as the result of an application for employment or licensing
pursuant to paragraph (4), (5), or (8), the Department of Justice may charge
the person or entity making the request a fee. The fee shall not exceed the
reasonable costs to the department of providing the information. The only
increase shall be at a rate not to exceed the legislatively approved

93



—115— Ch. 583

cost-of-living adjustment for the department. In no case shall the fee exceed
fifteen dollars ($15).

(B) All moneys received by the department pursuant to this section to
process trustline applications for purposes of Chapter 3.35 (commencing
with Section 1596.60) of Division 2 of the Health and Safety Code shall be
deposited in a special account in the General Fund that is hereby established
and named the Department of Justice Child Abuse Fund. Moneys in the
fund shall be available, upon appropriation by the Legislature, for
expenditure by the department to offset the costs incurred to process trustline
automated child abuse or neglect system checks pursuant to this section.

(C) All moneys, other than that described in subparagraph (B), received
by the department pursuant to this paragraph shall be deposited in a special
account in the General Fund which is hereby created and named the
Department of Justice Sexual Habitual Offender Fund. The funds shall be
available, upon appropriation by the Legislature, for expenditure by the
department to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section 13890) of
Title 6 of Part 4, and the DNA and Forensic Identification Data Base and
Data Bank Act of 1998 (Chapter 6 (commencing with Section 295) of Title
9 of Part 1), and for maintenance and improvements to the statewide Sexual
Habitual Offender Program and the California DNA offender identification
file (CAL-DNA) authorized by Chapter 9.5 (commencing with Section
13885) of Title 6 of Part 4 and the DNA and Forensic Identification Data
Base and Data Bank Act of 1998 (Chapter 6 (commencing with Section
295) of Title 9 of Part 1).

(c) The Department of Justice shall make available to any agency
responsible for placing children pursuant to Article 7 (commencing with
Section 305) of Chapter 2 of Part 1 of Division 2 of the Welfare and
Institutions Code, upon request, relevant information concerning child abuse
or neglect reports contained in the index, when making a placement with a
responsible relative pursuant to Sections 281.5, 305, and 361.3 of the Welfare
and Institutions Code. Upon receipt of relevant information concerning
child abuse or neglect reports contained in the index from the Department
of Justice pursuant to this subdivision, the agency shall also notify in writing
the person listed in the Child Abuse Central Index that he or she is in the
index. The notification shall include the location of the original investigative
report and the submitting agency. The notification shall be submitted to the
person listed at the same time that all other parties are notified of the
information, and no later than the actual judicial proceeding that determines
placement.

If Child Abuse Central Index information is requested by an agency for
the placement of a child with a responsible relative in an emergency situation
pursuant to Article 7 (commencing with Section 305) of Chapter 2 of Part
1 of Division 2 of the Welfare and Institutions Code, the department is
exempt from the requirements of Section 1798.18 of the Civil Code if
compliance would cause a delay in providing an expedited response to the
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child protective agency’s inquiry and if further delay in placement may be
detrimental to the child.

(d) The department shall make available any information maintained
pursuant to subdivision (a) to out-of-state law enforcement agencies
conducting investigations of known or suspected child abuse or neglect only
when an agency makes the request for information in writing and on official
letterhead, or as designated by the department, identifying the suspected
abuser or victim by name and date of birth or approximate age. The request
shall be signed by the department supervisor of the requesting law
enforcement agency. The written requests shall cite the out-of-state statute
or interstate compact provision that requires that the information contained
within these reports shall be disclosed only to law enforcement, prosecutorial
entities, or multidisciplinary investigative teams, and shall cite the criminal
penalties for unlawful disclosure of any confidential information provided
by the requesting state or the applicable interstate compact provision. In the
absence of a specified out-of-state statute or interstate compact provision
that requires that the information contained within these reports shall be
disclosed only to law enforcement, prosecutorial entities, or multidisciplinary
investigative teams, and criminal penalties equivalent to the penalties in
California for unlawful disclosure, access shall be denied.

(e) (1) The department shall make available to an out-of-state agency,
for purposes of approving a prospective foster or adoptive parent or relative
caregiver for placement of a child, information regarding a known or
suspected child abuser maintained pursuant to subdivision (a) concerning
the prospective foster or adoptive parent or relative caregiver, and any other
adult living in the home of the prospective foster or adoptive parent or
relative caregiver. The department shall make that information available
only when the out-of-state agency makes the request for information in
writing on official letterhead, transmitted either by mail, fax, or electronic
transmission or as designated by the department. The request shall identify
the prospective foster or adoptive parent or relative caregiver, and any other
adult living in the home, by name and date of birth or approximate age. The
request shall cite the out-of-state statute or interstate compact provision that
requires that the information received in response to the inquiry shall be
disclosed and used for no purpose other than conducting background checks
in foster or adoptive cases. The request shall also cite the criminal penalties
for unlawful disclosure of any information provided by the requesting state
or the applicable interstate compact provision. In the absence of an
out-of-state statute or interstate compact provision that requires that the
information shall be used for no purpose other than conducting background
checks in foster or adoptive cases and criminal penalties equivalent to the
penalties in California for unlawful disclosure, access shall be denied.

(2) With respect to any information provided by the department in
response to the out-of-state agency’s request, the out-of-state agency is
responsible for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the quality of
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the evidence disclosed and its sufficiency for making decisions regarding
the approval of prospective foster or adoptive parents or relative caregivers.

(3) (A) Whenever information contained in the index is furnished pursuant
to this subdivision, the department shall charge the out-of-state agency
making the request a fee. The fee shall not exceed the reasonable costs to
the department of providing the information. The only increase shall be at
a rate not to exceed the legislatively approved cost-of-living adjustment for
the department. In no case shall the fee exceed fifteen dollars ($15).

(B) All moneys received by the department pursuant to this subdivision
shall be deposited in the Department of Justice Child Abuse Fund,
established under subparagraph (B) of paragraph (9) of subdivision (b).
Moneys in the fund shall be available, upon appropriation by the Legislature,
for expenditure by the department to offset the costs incurred to process
requests for information pursuant to this subdivision.

(f) (1) Any person may determine if he or she is listed in the Child Abuse
Central Index by making a request in writing to the Department of Justice.
The request shall be notarized and include the person’s name, address, date
of birth, and either a social security number or a California identification
number. Upon receipt of a notarized request, the Department of Justice shall
make available to the requesting person information identifying the date of
the report and the submitting agency. The requesting person is responsible
for obtaining the investigative report from the submitting agency pursuant
to paragraph (11) of subdivision (b) of Section 11167.5.

(2) No person or agency shall require or request another person to furnish
a copy of a record concerning himself or herself, or notification that a record
concerning himself or herself exists or does not exist, pursuant to paragraph
(1) of this subdivision.

(9) Ifapersonis listed in the Child Abuse Central Index only as a victim
of child abuse or neglect, and that person is 18 years of age or older, that
person may have his or her name removed from the index by making a
written request to the Department of Justice. The request shall be notarized
and include the person’s name, address, social security number, and date
of birth.

SEC. 20. Section 291 of the Welfare and Institutions Code is amended
to read:

291. After the initial petition hearing, the clerk of the court shall cause
the notice to be served in the following manner:

(a) Notice of the hearing shall be given to the following persons:

(1) The mother.

(2) The father or fathers, presumed and alleged.

(3) The legal guardian or guardians.

(4) The child, if the child is 10 years of age or older.

(5) Any known sibling of the child who is the subject of the hearing if
that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
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the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6) Each attorney of record unless counsel of record is present in court
when the hearing is scheduled, then no further notice need be given.

(7) If there is no parent or guardian residing in California, or if the
residence is unknown, then to any adult relative residing within the county
or if none, the adult relative residing nearest the court.

(8) If the hearing is a dispositional hearing that is also serving as a
permanency hearing pursuant to subdivision (f) of Section 361.5, notice
shall be given to the current caregiver for the child, including foster parents,
relative caregivers, preadoptive parents, and nonrelative extended family
members. Any person notified may attend all hearings and may submit any
information he or she deems relevant to the court in writing.

(b) No notice is required for a parent whose parental rights have been
terminated.

(c) Notice shall be served as follows:

(1) If the child is detained, the notice shall be given to the persons
required to be noticed as soon as possible, and at least five days before the
hearing, unless the hearing is set less than five days and then at least 24
hours prior to the hearing.

(2) If the child is not detained, the notice shall be given to those persons
required to be noticed at least 10 days prior to the date of the hearing.

(d) The notice shall include all of the following:

(1) The name and address of the person notified.

(2) The nature of the hearing.

(3) Each section and subdivision under which the proceeding has been
initiated.

(4) The date, time, and place of the hearing.

(5) The name of the child upon whose behalf the petition has been
brought.

(6) A statement that:

(A) If they fail to appear, the court may proceed without them.

(B) The child, parent, guardian, Indian custodian, or adult relative to
whom notice is required to be given pursuant to paragraph (1), (2), (3), (4),
or (7) of subdivision (a) is entitled to have an attorney present at the hearing.

(C) If the parent, guardian, Indian custodian, or adult relative noticed
pursuant to paragraph (1), (2), (3), or (7) of subdivision (a) is indigent and
cannot afford an attorney, and desires to be represented by an attorney, the
parent, guardian, Indian custodian, or adult relative shall promptly notify
the clerk of the juvenile court.

(D) If an attorney is appointed to represent the parent, guardian, Indian
custodian, or adult relative, the represented person shall be liable for all or
a portion of the costs to the extent of his or her ability to pay.

(E) The parent, guardian, Indian custodian, or adult relative may be liable
for the costs of support of the child in any out-of-home placement.

(7) A copy of the petition.
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(e) Service of the notice of the hearing shall be given in the following
manner:

(1) If the child is detained and the persons required to be noticed are not
present at the initial petition hearing, they shall be noticed by personal
service or by certified mail, return receipt requested.

(2) If the child is detained and the persons required to be noticed are
present at the initial petition hearing, they shall be noticed by personal
service or by first-class mail.

(3) If the child is not detained, the persons required to be noticed shall
be noticed by personal service or by first-class mail, unless the person to
be served is known to reside outside the county, in which case service shall
be by first-class mail.

(f) Any of the notices required to be given under this section or Sections
290.1 and 290.2 may be waived by a party in person or through his or her
attorney, or by a signed written waiver filed on or before the date scheduled
for the hearing.

(9) If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

SEC. 21. Section 293 of the Welfare and Institutions Code is amended
to read:

293. The social worker or probation officer shall give notice of the
review hearings held pursuant to Section 366.21 or 366.22 in the following
manner:

(a) Notice of the hearing shall be given to the following persons:

(1) The mother.

(2) The presumed father or any father receiving services.

(3) The legal guardian or guardians.

(4) The child, if the child is 10 years of age or older.

(5) Any known sibling of the child who is the subject of the hearing if
that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6) In the case of a child removed from the physical custody of his or
her parent or legal guardian, the current caregiver of the child, including
the foster parents, relative caregivers, preadoptive parents, nonrelative
extended family members, community care facility, or foster family agency
having custody of the child. In a case in which a foster family agency is
notified of the hearing pursuant to this section, and the child resides in a
foster home certified by the foster family agency, the foster family agency
shall provide timely notice of the hearing to the child’s caregivers.

(7) Each attorney of record if that attorney was not present at the time
that the hearing was set by the court.

(b) No notice is required for a parent whose parental rights have been
terminated.
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(c) The notice of hearing shall be served not earlier than 30 days, nor
later than 15 days, before the hearing.

(d) The notice shall contain a statement regarding the nature of the hearing
to be held and any change in the custody or status of the child being
recommended by the supervising agency. If the notice is to the child, parent
or parents, or legal guardian or guardians, the notice shall also advise them
of the right to be present, the right to be represented by counsel, the right
to request counsel, and the right to present evidence. The notice shall also
state that if the parent or parents or legal guardian or guardians fail to appear,
the court may proceed without them.

(e) Service of the notice shall be by first-class mail addressed to the last
known address of the person to be noticed or by personal service on the
person. Service of a copy of the notice shall be by personal service or by
certified mail, return receipt requested, or any other form of notice that is
equivalent to service by first-class mail.

(f) Notice to the current caregiver of the child, including a foster parent,
a relative caregiver, a preadoptive parent, or a nonrelative extended family
member, or to a certified foster parent who has been approved for adoption,
or the State Department of Social Services when it is acting as an adoption
agency in counties that are not served by a county adoption agency or by a
licensed county adoption agency, shall indicate that the person notified may
attend all hearings or may submit any information he or she deems relevant
to the court in writing.

(9) If the social worker or probation officer knows or has reason to know
that an Indian child is involved, notice shall be given in accordance with
Section 224.2.

SEC. 22. Section 294 of the Welfare and Institutions Code is amended
to read:

294. The social worker or probation officer shall give notice of a selection
and implementation hearing held pursuant to Section 366.26 in the following
manner:

(a) Notice of the hearing shall be given to the following persons:

(1) The mother.

(2) The fathers, presumed and alleged.

(3) The child, if the child is 10 years of age or older.

(4) Any known sibling of the child who is the subject of the hearing if
that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(5) The grandparents of the child, if their address is known and if the
parent’s whereabouts are unknown.

(6) All counsel of record.

(7) To any unknown parent by publication, if ordered by the court
pursuant to paragraph (2) of subdivision (g).
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(8) The current caregiver of the child, including foster parents, relative
caregivers, preadoptive parents, and nonrelative extended family members.
Any person notified may attend all hearings and may submit any information
he or she deems relevant to the court in writing.

(b) The following persons shall not be notified of the hearing:

(1) A parent who has relinquished the child to the State Department of
Social Services or to a licensed adoption agency for adoption, and the
relinquishment has been accepted and filed with notice as required under
Section 8700 of the Family Code.

(2) Analleged father who has denied paternity and has executed a waiver
of the right to notice of further proceedings.

(3) A parent whose parental rights have been terminated.

(c) (1) Service of the notice shall be completed at least 45 days before
the hearing date. Service is deemed complete at the time the notice is
personally delivered to the person named in the notice or 10 days after the
notice has been placed in the mail, or at the expiration of the time prescribed
by the order for publication.

(2) Service of notice in cases where publication is ordered shall be
completed at least 30 days before the date of the hearing.

(d) Regardless of the type of notice required, or the manner in which it
is served, once the court has made the initial finding that notice has properly
been given to the parent, or to any person entitled to receive notice pursuant
to this section, subsequent notice for any continuation of a Section 366.26
hearing may be by first-class mail to any last known address, by an order
made pursuant to Section 296, or by any other means that the court
determines is reasonably calculated, under any circumstance, to provide
notice of the continued hearing. However, if the recommendation changes
from the recommendation contained in the notice previously found to be
proper, notice shall be provided to the parent, and to any person entitled to
receive notice pursuant to this section, regarding that subsequent hearing.

(e) The notice shall contain the following information:

(1) The date, time, and place of the hearing.

(2) The right to appear.

(3) The parents’ right to counsel.

(4) The nature of the proceedings.

(5) The recommendation of the supervising agency.

(6) A statement that, at the time of hearing, the court is required to select
a permanent plan of adoption, legal guardianship, or long-term foster care
for the child.

(f) Notice to the parents may be given in any one of the following
manners:

(1) If the parent is present at the hearing at which the court schedules a
hearing pursuant to Section 366.26, the court shall advise the parent of the
date, time, and place of the proceedings, their right to counsel, the nature
of the proceedings, and the requirement that at the proceedings the court
shall select and implement a plan of adoption, legal guardianship, or
long-term foster care for the child. The court shall direct the parent to appear
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for the proceedings and then direct that the parent be notified thereafter by
first-class mail to the parent’s usual place of residence or business only.

(2) Certified mail, return receipt requested, to the parent’s last known
mailing address. This notice shall be sufficient if the child welfare agency
receives a return receipt signed by the parent.

(3) Personal service to the parent named in the notice.

(4) Delivery to a competent person who is at least 18 years of age at the
parent’s usual place of residence or business, and thereafter mailed to the
parent named in the notice by first-class mail at the place where the notice
was delivered.

(5) If the residence of the parent is outside the state, service may be made
as described in paragraph (1), (3), or (4) or by certified mail, return receipt
requested.

(6) If the recommendation of the probation officer or social worker is
legal guardianship or long-term foster care, service may be made by
first-class mail to the parent’s usual place of residence or business.

(7) Ifaparent’s identity is known but his or her whereabouts are unknown
and the parent cannot, with reasonable diligence, be served in any manner
specified in paragraphs (1) to (6), inclusive, the petitioner shall file an
affidavit with the court at least 75 days before the hearing date, stating the
name of the parent and describing the efforts made to locate and serve the
parent.

(A) If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends adoption, service shall be to that parent’s attorney of record,
if any, by certified mail, return receipt requested. If the parent does not have
an attorney of record, the court shall order that service be made by
publication of citation requiring the parent to appear at the date, time, and
place stated in the citation, and that the citation be published in a newspaper
designated as most likely to give notice to the parent. Publication shall be
made once a week for four consecutive weeks. Whether notice is to the
attorney of record or by publication, the court shall also order that notice
be given to the grandparents of the child, if their identities and addresses
are known, by first-class mail.

(B) If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends legal guardianship or long-term foster care, no further notice
is required to the parent, but the court shall order that notice be given to the
grandparents of the child, if their identities and addresses are known, by
first-class mail.

(C) Inany case where the residence of the parent becomes known, notice
shall immediately be served upon the parent as provided for in either
paragraph (2), (3), (4), (5), or (6).

(9) (1) If the identity of one or both of the parents, or alleged parents,
of the child is unknown, or if the name of one or both parents is uncertain,
then that fact shall be set forth in the affidavit filed with the court at least
75 days before the hearing date and the court, consistent with the provisions
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of Sections 7665 and 7666 of the Family Code, shall issue an order
dispensing with notice to a natural parent or possible natural parent under
this section if, after inquiry and a determination that there has been due
diligence in attempting to identify the unknown parent, the court is unable
to identify the natural parent or possible natural parent and no person has
appeared claiming to be the natural parent.

(2) After a determination that there has been due diligence in attempting
to identify an unknown parent pursuant to paragraph (1) and the probation
officer or social worker recommends adoption, the court shall consider
whether publication notice would be likely to lead to actual notice to the
unknown parent. The court may order publication notice if, on the basis of
all information before the court, the court determines that notice by
publication is likely to lead to actual notice to the parent. If publication
notice to an unknown parent is ordered, the court shall order the published
citation to be directed to either the father or mother, or both, of the child,
and to all persons claiming to be the father or mother of the child, naming
and otherwise describing the child. An order of publication pursuant to this
paragraph shall be based on an affidavit describing efforts made to identify
the unknown parent or parents. Service made by publication pursuant to
this paragraph shall require the unknown parent or parents to appear at the
date, time, and place stated in the citation. Publication shall be made once
a week for four consecutive weeks.

(3) Ifthe court determines that there has been due diligence in attempting
to identify one or both of the parents, or alleged parents, of the child and
the probation officer or social worker recommends legal guardianship or
long-term foster care, no further notice to the parent shall be required.

(h) Notice to the child and all counsel of record shall be by first-class
mail.

(i) If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

(J) Notwithstanding subdivision (a), if the attorney of record is present
at the time the court schedules a hearing pursuant to Section 366.26, no
further notice is required, except as required by subparagraph (A) of
paragraph (7) of subdivision (f).

(k) This section shall also apply to children adjudged wards pursuant to
Section 727.31.

(1) The court shall state the reasons on the record explaining why good
cause exists for granting any continuance of a hearing held pursuant to
Section 366.26 to fulfill the requirements of this section.

SEC. 23. Section 295 of the Welfare and Institutions Code is amended
to read:

295. The social worker or probation officer shall give notice of review
hearings held pursuant to Section 366.3 in the following manner:

(a) Notice of the hearing shall be given to the following persons:

(1) The mother.

(2) The presumed father.

(3) The legal guardian or guardians.
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(4) The child, if the child is 10 years of age or older.

(5) Any known sibling of the child who is the subject of the hearing if
that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6) The current caregiver of the child, including foster parents, relative
caregivers, preadoptive parents, nonrelative extended family members,
community care facility, or foster family agency having physical custody
of the child if a child is removed from the physical custody of the parents
or legal guardian. The person notified may attend all hearings and may
submit any information he or she deems relevant to the court in writing.

(7) The attorney of record if that attorney of record was not present at
the time that the hearing was set by the court.

(8) The alleged father or fathers, but only if the recommendation is to
set a new hearing pursuant to Section 366.26.

(b) No notice is required for a parent whose parental rights have been
terminated.

(c) The notice of the review hearing shall be served no earlier than 30
days, nor later than 15 days, before the hearing.

(d) The notice of the review hearing shall contain a statement regarding
the nature of the hearing to be held, any recommended change in the custody
or status of the child, and any recommendation that the court set a new
hearing pursuant to Section 366.26 in order to select a more permanent plan.

(e) Service of notice shall be by first-class mail addressed to the last
known address of the person to be provided notice. In the case of an Indian
child, notice shall be by registered mail, return receipt requested.

(f) If the child is ordered into a permanent plan of legal guardianship,
and subsequently a petition to terminate or modify the guardianship is filed,
the probation officer or social worker shall serve notice of the petition not
less than 15 court days prior to the hearing on all persons listed in subdivision
(a) and on the court that established legal guardianship if it is in another
county.

(9) If the social worker or probation officer knows or has reason to know
that an Indian child is involved, notice shall be given in accordance with
Section 224.2.

SEC. 24. Section 361.4 of the Welfare and Institutions Code is amended
to read:

361.4. (a) Priorto placing a child in the home of a relative, or the home
of any prospective guardian or other person who is not a licensed or certified
foster parent, the county social worker shall visit the home to ascertain the
appropriateness of the placement.

(b) Whenever a child may be placed in the home of a relative, or the
home of any prospective guardian or other person who is not a licensed or
certified foster parent, the court or county social worker placing the child
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shall cause a state level criminal records check to be conducted by an
appropriate governmental agency through the California Law Enforcement
Telecommunications System (CLETS) pursuant to Section 16504.5. The
criminal records check shall be conducted with regard to all persons over
the age of 18 years living in the home, and on any other person over the age
of 18 years, other than professionals providing professional services to the
child, known to the placing entity who may have significant contact with
the child, including any person who has a familial or intimate relationship
with any person living in the home. A criminal records check may be
conducted pursuant to this section on any person over the age of 14 years
living in the home who the county social worker believes may have a
criminal record. Within 10 calendar days following the criminal records
check conducted through the California Law Enforcement
Telecommunications System, the social worker shall ensure that a fingerprint
clearance check of the relative and any other person whose criminal record
was obtained pursuant to this subdivision is initiated through the Department
of Justice to ensure the accuracy of the criminal records check conducted
through the California Law Enforcement Telecommunications System and
shall review the results of any criminal records check to assess the safety
of the home. The Department of Justice shall forward fingerprint requests
for federal level criminal history information to the Federal Bureau of
Investigation pursuant to this section.

(c) Whenever a child may be placed in the home of a relative, or a
prospective guardian or other person who is not a licensed or certified foster
parent, the county social worker shall cause a check of the Child Abuse
Central Index pursuant to subdivision (a) of Section 11170 of the Penal
Code to be requested from the Department of Justice. The Child Abuse
Central Index check shall be conducted on all persons over the age of 18
years living in the home. For any application received on or after January
1, 2008, if any person in the household is 18 years of age or older and has
lived in another state in the preceding five years, the county social worker
shall check the other state’s child abuse and neglect registry to the extent
required by federal law.

(d) (1) If the criminal records check indicates that the person has no
criminal record, the county social worker and court may consider the home
of the relative, prospective guardian, or other person who is not a licensed
or certified foster parent for placement of a child.

(2) If the criminal records check indicates that the person has been
convicted of a crime that would preclude licensure under Section 1522 of
the Health and Safety Code, the child may not be placed in the home, unless
a criminal records exemption has been granted by the county, based on
substantial and convincing evidence to support a reasonable belief that the
person with the criminal conviction is of such good character as to justify
the placement and not present a risk of harm to the child pursuant to
paragraph (3).

(3) (A) A county may issue a criminal records exemption only if that
county has been granted permission by the Director of Social Services to
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issue criminal records exemptions. The county may file a request with the
Director of Social Services seeking permission for the county to establish
a procedure to evaluate and grant appropriate individual criminal records
exemptions for persons described in subdivision (b). The director shall grant
or deny the county’s request within 14 days of receipt. The county shall
evaluate individual criminal records in accordance with the standards and
limitations set forth in paragraph (1) of subdivision (g) of Section 1522 of
the Health and Safety Code, and in no event shall the county place a child
in the home of a person who is ineligible for an exemption under that
provision.

(B) The department shall monitor county implementation of the authority
to grant an exemption under this paragraph to ensure that the county
evaluates individual criminal records and allows or disallows placements
according to the standards set forth in paragraph (1) of subdivision (g) of
Section 1522 of the Health and Safety Code.

(4) The department shall conduct an evaluation of the implementation
of paragraph (3) through random sampling of county exemption decisions.

(5) The State Department of Social Services shall not evaluate or grant
criminal records exemption requests for persons described in subdivision
(b), unless the exemption request is made by an Indian tribe pursuant to
subdivision (f).

(6) If a county has not requested, or has not been granted, permission by
the State Department of Social Services to establish a procedure to evaluate
and grant criminal records exemptions, the county may not place a child
into the home of a person described in subdivision (b) if any person residing
in the home has been convicted of a crime other than a minor traffic
violation, except as provided in subdivision (f).

(e) Nothing in this section shall preclude a county from conducting a
criminal background check that the county is otherwise authorized to conduct
using fingerprints.

(f) Upon request from an Indian tribe, the State Department of Social
Services shall evaluate an exemption request, if needed, to allow placement
into an Indian home that the tribe has designated for placement under the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) that would otherwise
be barred under this section. However, if the county with jurisdiction over
the child that is the subject of the tribe’s request has established an approved
procedure pursuant to paragraph (3) of subdivision (d), the tribe may request
that the county evaluate the exemption request. Once a tribe has elected to
have the exemption request reviewed by either the State Department of
Social Services or the county, the exemption decision may only be made
by that entity. Nothing in this subdivision limits the duty of a county social
worker to evaluate the home for placement or to gather information needed
to evaluate an exemption request.

(9) This section shall remain in effect only until January 1, 2010, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2010, deletes or extends that date.

93



— 127 — Ch. 583

SEC. 25. Section 361.5 of the Welfare and Institutions Code is amended
to read:

361.5. (a) Exceptas provided in subdivision (b), or when the parent has
voluntarily relinquished the child and the relinquishment has been filed with
the State Department of Social Services, or upon the establishment of an
order of guardianship pursuant to Section 360, whenever a child is removed
from a parent’s or guardian’s custody, the juvenile court shall order the
social worker to provide child welfare services to the child and the child’s
mother and statutorily presumed father or guardians. Upon a finding and
declaration of paternity by the juvenile court or proof of a prior declaration
of paternity by any court of competent jurisdiction, the juvenile court may
order services for the child and the biological father, if the court determines
that the services will benefit the child. Child welfare services, when provided,
shall be provided as follows:

(1) For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was three years of age or older,
court-ordered services shall not exceed a period of 12 months from the date
the child entered foster care, except as otherwise provided in paragraph (3).

(2) For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was under the age of three years,
court-ordered services shall not exceed a period of six months from the date
the child entered foster care.

(3) For the purpose of placing and maintaining a sibling group together
in a permanent home should reunification efforts fail, for a child in a sibling
group whose members were removed from parental custody at the same
time, and in which one member of the sibling group was under the age of
three years on the date of initial removal from the physical custody of his
or her parent or guardian, court-ordered services to some or all of the sibling
group may be limited to a period of six months from the date the child
entered foster care. For the purposes of this paragraph, “a sibling group”
shall mean two or more children who are related to each other as full or
half-siblings.

Regardless of the age of the child, a child shall be deemed to have entered
foster care on the earlier of the date of the jurisdictional hearing held pursuant
to Section 356 or the date that is 60 days after the date on which the child
was initially removed from the physical custody of his or her parent or
guardian.

Notwithstanding paragraphs (1), (2), and (3), court-ordered services may
be extended up to a maximum time period not to exceed 18 months after
the date the child was originally removed from physical custody of his or
her parent or guardian if it can be shown, at the hearing held pursuant to
subdivision (f) of Section 366.21, that the permanent plan for the child is
that he or she will be returned and safely maintained in the home within the
extended time period. The court shall extend the time period only if it finds
that there is a substantial probability that the child will be returned to the
physical custody of his or her parent or guardian within the extended time
period or that reasonable services have not been provided to the parent or
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guardian. If the court extends the time period, the court shall specify the
factual basis for its conclusion that there is a substantial probability that the
child will be returned to the physical custody of his or her parent or guardian
within the extended time period. The court also shall make findings pursuant
to subdivision (a) of Section 366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, unless the parent’s
or guardian’s participation is deemed by the court to be inappropriate or
potentially detrimental to the child. Physical custody of the child by the
parents or guardians during the applicable time period under paragraph (1),
(2), or (3) shall not serve to interrupt the running of the period. If at the end
of the applicable time period, a child cannot be safely returned to the care
and custody of a parent or guardian without court supervision, but the child
clearly desires contact with the parent or guardian, the court shall take the
child’s desire into account in devising a permanency plan.

In cases where the child was under the age of three years on the date of
the initial removal from the physical custody of his or her parent or guardian
or is a member of a sibling group as described in paragraph (3), the court
shall inform the parent or guardian that the failure of the parent or guardian
to participate regularly in any court-ordered treatment programs or to
cooperate or avail himself or herself of services provided as part of the child
welfare services case plan may result in a termination of efforts to reunify
the family after six months. The court shall inform the parent or guardian
of the factors used in subdivision (e) of Section 366.21 to determine whether
to limit services to six months for some or all members of a sibling group
as described in paragraph (3).

Except in cases where, pursuant to subdivision (b), the court does not
order reunification services, the court shall inform the parent or parents of
Section 366.26 and shall specify that the parent’s or parents’ parental rights
may be terminated.

(b) Reunification services need not be provided to a parent or guardian
described in this subdivision when the court finds, by clear and convincing
evidence, any of the following:

(1) Thatthe whereabouts of the parent or guardian is unknown. A finding
pursuant to this paragraph shall be supported by an affidavit or by proof
that a reasonably diligent search has failed to locate the parent or guardian.
The posting or publication of notices is not required in that search.

(2) That the parent or guardian is suffering from a mental disability that
is described in Chapter 2 (commencing with Section 7820) of Part 4 of
Division 12 of the Family Code and that renders him or her incapable of
utilizing those services.

(3) That the child or a sibling of the child has been previously adjudicated
a dependent pursuant to any subdivision of Section 300 as a result of physical
or sexual abuse, that following that adjudication the child had been removed
from the custody of his or her parent or guardian pursuant to Section 361,
that the child has been returned to the custody of the parent or guardian
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from whom the child had been taken originally, and that the child is being
removed pursuant to Section 361, due to additional physical or sexual abuse.

(4) That the parent or guardian of the child has caused the death of another
child through abuse or neglect.

(5) That the child was brought within the jurisdiction of the court under
subdivision (e) of Section 300 because of the conduct of that parent or
guardian.

(6) That the child has been adjudicated a dependent pursuant to any
subdivision of Section 300 as a result of severe sexual abuse or the infliction
of severe physical harm to the child, a sibling, or a half-sibling by a parent
or guardian, as defined in this subdivision, and the court makes a factual
finding that it would not benefit the child to pursue reunification services
with the offending parent or guardian.

A finding of severe sexual abuse, for the purposes of this subdivision,
may be based on, but is not limited to, sexual intercourse, or stimulation
involving genital-genital, oral-genital, anal-genital, or oral-anal contact,
whether between the parent or guardian and the child or a sibling or
half-sibling of the child, or between the child or a sibling or half-sibling of
the child and another person or animal with the actual or implied consent
of the parent or guardian; or the penetration or manipulation of the child’s,
sibling’s, or half-sibling’s genital organs or rectum by any animate or
inanimate object for the sexual gratification of the parent or guardian, or
for the sexual gratification of another person with the actual or implied
consent of the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes of
this subdivision, may be based on, but is not limited to, deliberate and serious
injury inflicted to or on a child’s body or the body of a sibling or half-sibling
of the child by an act or omission of the parent or guardian, or of another
individual or animal with the consent of the parent or guardian; deliberate
and torturous confinement of the child, sibling, or half-sibling in a closed
space; or any other torturous act or omission that would be reasonably
understood to cause serious emotional damage.

(7) That the parent is not receiving reunification services for a sibling or
a half-sibling of the child pursuant to paragraph (3), (5), or (6).

(8) That the child was conceived by means of the commission of an
offense listed in Section 288 or 288.5 of the Penal Code, or by an act
committed outside of this state that, if committed in this state, would
constitute one of those offenses. This paragraph only applies to the parent
who committed the offense or act.

(9) That the child has been found to be a child described in subdivision
(g) of Section 300, that the parent or guardian of the child willfully
abandoned the child, and the court finds that the abandonment itself
constituted a serious danger to the child; or that the parent or other person
having custody of the child voluntarily surrendered physical custody of the
child pursuant to Section 1255.7 of the Health and Safety Code. For the
purposes of this paragraph, “serious danger” means that without the
intervention of another person or agency, the child would have sustained
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severe or permanent disability, injury, illness, or death. For purposes of this
paragraph, “willful abandonment” shall not be construed as actions taken
in good faith by the parent without the intent of placing the child in serious
danger.

(10) That the court ordered termination of reunification services for any
siblings or half-siblings of the child because the parent or guardian failed
to reunify with the sibling or half-sibling after the sibling or half-sibling
had been removed from that parent or guardian pursuant to Section 361 and
that parent or guardian is the same parent or guardian described in
subdivision (a) and that, according to the findings of the court, this parent
or guardian has not subsequently made a reasonable effort to treat the
problems that led to removal of the sibling or half-sibling of that child from
that parent or guardian.

(11) That the parental rights of a parent over any sibling or half-sibling
of the child had been permanently severed, and this parent is the same parent
described in subdivision (a), and that, according to the findings of the court,
this parent has not subsequently made a reasonable effort to treat the
problems that led to removal of the sibling or half-sibling of that child from
the parent.

(12) That the parent or guardian of the child has been convicted of a
violent felony, as defined in subdivision (c) of Section 667.5 of the Penal
Code.

(13) That the parent or guardian of the child has a history of extensive,
abusive, and chronic use of drugs or alcohol and has resisted prior
court-ordered treatment for this problem during a three-year period
immediately prior to the filing of the petition that brought that child to the
court’s attention, or has failed or refused to comply with a program of drug
or alcohol treatment described in the case plan required by Section 358.1
on at least two prior occasions, even though the programs identified were
available and accessible.

(14) That the parent or guardian of the child has advised the court that
he or she is not interested in receiving family maintenance or family
reunification services or having the child returned to or placed in his or her
custody and does not wish to receive family maintenance or reunification
services.

The parent or guardian shall be represented by counsel and shall execute
a waiver of services form to be adopted by the Judicial Council. The court
shall advise the parent or guardian of any right to services and of the possible
consequences of a waiver of services, including the termination of parental
rights and placement of the child for adoption. The court shall not accept
the waiver of services unless it states on the record its finding that the parent
or guardian has knowingly and intelligently waived the right to services.

(15) That the parent or guardian has on one or more occasions willfully
abducted the child or child’s sibling or half-sibling from his or her placement
and refused to disclose the child’s or child’s sibling’s or half-sibling’s
whereabouts, refused to return physical custody of the child or child’s sibling
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or half-sibling to his or her placement, or refused to return physical custody
of the child or child’s sibling or half-sibling to the social worker.

(c) In deciding whether to order reunification in any case in which this
section applies, the court shall hold a dispositional hearing. The social
worker shall prepare a report that discusses whether reunification services
shall be provided. When it is alleged, pursuant to paragraph (2) of
subdivision (b), that the parent is incapable of utilizing services due to
mental disability, the court shall order reunification services unless
competent evidence from mental health professionals establishes that, even
with the provision of services, the parent is unlikely to be capable of
adequately caring for the child within the time limits specified in subdivision
@).

The court shall not order reunification for a parent or guardian described
in paragraph (3), (4), (6), (7), (8), (9), (10), (11), (12), (13), (14), or (15) of
subdivision (b) unless the court finds, by clear and convincing evidence,
that reunification is in the best interest of the child.

In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that, based on
competent testimony, those services are likely to prevent reabuse or
continued neglect of the child or that failure to try reunification will be
detrimental to the child because the child is closely and positively attached
to that parent. The social worker shall investigate the circumstances leading
to the removal of the child and advise the court whether there are
circumstances that indicate that reunification is likely to be successful or
unsuccessful and whether failure to order reunification is likely to be
detrimental to the child.

The failure of the parent to respond to previous services, the fact that the
child was abused while the parent was under the influence of drugs or
alcohol, a past history of violent behavior, or testimony by a competent
professional that the parent’s behavior is unlikely to be changed by services
are among the factors indicating that reunification services are unlikely to
be successful. The fact that a parent or guardian is no longer living with an
individual who severely abused the child may be considered in deciding
that reunification services are likely to be successful, provided that the court
shall consider any pattern of behavior on the part of the parent that has
exposed the child to repeated abuse.

(d) If reunification services are not ordered pursuant to paragraph (1) of
subdivision (b) and the whereabouts of a parent become known within six
months of the out-of-home placement of the child, the court shall order the
social worker to provide family reunification services in accordance with
this subdivision.

(e) (1) If the parent or guardian is incarcerated or institutionalized, the
court shall order reasonable services unless the court determines, by clear
and convincing evidence, those services would be detrimental to the child.
In determining detriment, the court shall consider the age of the child, the
degree of parent-child bonding, the length of the sentence, the nature of the
treatment, the nature of the crime or illness, the degree of detriment to the
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child if services are not offered and, for children 10 years of age or older,
the child’s attitude toward the implementation of family reunification
services, and any other appropriate factors. Reunification services are subject
to the applicable time limitations imposed in subdivision (a). Services may
include, but shall not be limited to, all of the following:

(A) Maintaining contact between the parent and child through collect
telephone calls.

(B) Transportation services, where appropriate.

(C) Visitation services, where appropriate.

(D) Reasonable services to extended family members or foster parents
providing care for the child if the services are not detrimental to the child.

An incarcerated parent may be required to attend counseling, parenting
classes, or vocational training programs as part of the service plan if these
programs are available.

(2) The presiding judge of the juvenile court of each county may convene
representatives of the county welfare department, the sheriff’s department,
and other appropriate entities for the purpose of developing and entering
into protocols for ensuring the notification, transportation, and presence of
an incarcerated or institutionalized parent at all court hearings involving
proceedings affecting the child pursuant to Section 2625 of the Penal Code.

(3) Notwithstanding any other provision of law, if the incarcerated parent
is a woman seeking to participate in the community treatment program
operated by the Department of Corrections and Rehabilitation pursuant to
Chapter 4.8 (commencing with Section 1174) of Title 7 of Part 2 of, Chapter
4 (commencing with Section 3410) of Title 2 of Part 3 of, the Penal Code,
the court shall determine whether the parent’s participation in a program is
in the child’s best interest and whether it is suitable to meet the needs of the
parent and child.

(f) If the court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8), (9),
(10), (12), (12), (13), (14), or (15) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall, at the
dispositional hearing, that shall include a permanency hearing, determine
if a hearing under Section 366.26 shall be set in order to determine whether
adoption, guardianship, or long-term foster care is the most appropriate plan
for the child, and shall consider in-state and out-of-state placement options.
If the court so determines, it shall conduct the hearing pursuant to Section
366.26 within 120 days after the dispositional hearing. However, the court
shall not schedule a hearing so long as the other parent is being provided
reunification services pursuant to subdivision (a). The court may continue
to permit the parent to visit the child unless it finds that visitation would be
detrimental to the child.

(g) Whenever a court orders that a hearing shall be held pursuant to
Section 366.26, it shall direct the agency supervising the child and the
licensed county adoption agency, or the State Department of Social Services
when it is acting as an adoption agency in counties that are not served by a
county adoption agency, to prepare an assessment that shall include:

(1) Current search efforts for an absent parent or parents.
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(2) A review of the amount of and nature of any contact between the
child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purpose
of this paragraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(3) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(4) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or guardian, particularly the caretaker,
to include a social history including screening for criminal records and prior
referrals for child abuse or neglect, the capability to meet the child’s needs,
and the understanding of the legal and financial rights and responsibilities
of adoption and guardianship. If a proposed guardian is a relative of the
minor, and the relative was assessed for foster care placement of the minor
prior to January 1, 1998, the assessment shall also consider, but need not
be limited to, all of the factors specified in subdivision (a) of Section 361.3.
As used in this paragraph, “relative” means an adult who is related to the
minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(5) The relationship of the child to any identified prospective adoptive
parent or guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(6) An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(h) In determining whether reunification services will benefit the child
pursuant to paragraph (6) or (7) of subdivision (b), the court shall consider
any information it deems relevant, including the following factors:

(1) The specific act or omission comprising the severe sexual abuse or
the severe physical harm inflicted on the child or the child’s sibling or
half-sibling.

(2) The circumstances under which the abuse or harm was inflicted on
the child or the child’s sibling or half-sibling.

(3) The severity of the emotional trauma suffered by the child or the
child’s sibling or half-sibling.

(4) Any history of abuse of other children by the offending parent or
guardian.

(5) The likelihood that the child may be safely returned to the care of the
offending parent or guardian within 12 months with no continuing
supervision.

(6) Whether or not the child desires to be reunified with the offending
parent or guardian.
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(i) The court shall read into the record the basis for a finding of severe
sexual abuse or the infliction of severe physical harm under paragraph (6)
of subdivision (b), and shall also specify the factual findings used to
determine that the provision of reunification services to the offending parent
or guardian would not benefit the child.

SEC. 25.5. Section 361.5 of the Welfare and Institutions Code is amended
to read:

361.5. (a) Exceptas provided in subdivision (b), or when the parent has
voluntarily relinquished the child and the relinquishment has been filed with
the State Department of Social Services, or upon the establishment of an
order of guardianship pursuant to Section 360, whenever a child is removed
from a parent’s or guardian’s custody, the juvenile court shall order the
social worker to provide child welfare services to the child and the child’s
mother and statutorily presumed father or guardians. Upon a finding and
declaration of paternity by the juvenile court or proof of a prior declaration
of paternity by any court of competent jurisdiction, the juvenile court may
order services for the child and the biological father, if the court determines
that the services will benefit the child. Child welfare services, when provided,
shall be provided as follows:

(1) For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was three years of age or older,
court-ordered services shall not exceed a period of 12 months from the date
the child entered foster care, except as otherwise provided in paragraph (3).

(2) For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was under the age of three years,
court-ordered services shall not exceed a period of six months from the date
the child entered foster care.

(3) For the purpose of placing and maintaining a sibling group together
in a permanent home should reunification efforts fail, for a child in a sibling
group whose members were removed from parental custody at the same
time, and in which one member of the sibling group was under the age of
three years on the date of initial removal from the physical custody of his
or her parent or guardian, court-ordered services to some or all of the sibling
group may be limited to a period of six months from the date the child
entered foster care. For the purposes of this paragraph, “a sibling group”
shall mean two or more children who are related to each other as full or
half-siblings.

Regardless of the age of the child, a child shall be deemed to have entered
foster care on the earlier of the date of the jurisdictional hearing held pursuant
to Section 356 or the date that is 60 days after the date on which the child
was initially removed from the physical custody of his or her parent or
guardian.

Notwithstanding paragraphs (1), (2), and (3), court-ordered services may
be extended up to a maximum time period not to exceed 18 months after
the date the child was originally removed from physical custody of his or
her parent or guardian if it can be shown, at the hearing held pursuant to
subdivision (f) of Section 366.21, that the permanent plan for the child is
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that he or she will be returned and safely maintained in the home within the
extended time period. The court shall extend the time period only if it finds
that there is a substantial probability that the child will be returned to the
physical custody of his or her parent or guardian within the extended time
period or that reasonable services have not been provided to the parent or
guardian. If the court extends the time period, the court shall specify the
factual basis for its conclusion that there is a substantial probability that the
child will be returned to the physical custody of his or her parent or guardian
within the extended time period. The court also shall make findings pursuant
to subdivision (a) of Section 366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, unless the parent’s
or guardian’s participation is deemed by the court to be inappropriate or
potentially detrimental to the child. Physical custody of the child by the
parents or guardians during the applicable time period under paragraph (1),
(2), or (3) shall not serve to interrupt the running of the period. If at the end
of the applicable time period, a child cannot be safely returned to the care
and custody of a parent or guardian without court supervision, but the child
clearly desires contact with the parent or guardian, the court shall take the
child’s desire into account in devising a permanency plan.

In cases where the child was under the age of three years on the date of
the initial removal from the physical custody of his or her parent or guardian
or is a member of a sibling group as described in paragraph (3), the court
shall inform the parent or guardian that the failure of the parent or guardian
to participate regularly in any court-ordered treatment programs or to
cooperate or avail himself or herself of services provided as part of the child
welfare services case plan may result in a termination of efforts to reunify
the family after six months. The court shall inform the parent or guardian
of the factors used in subdivision (e) of Section 366.21 to determine whether
to limit services to six months for some or all members of a sibling group
as described in paragraph (3).

Except in cases where, pursuant to subdivision (b), the court does not
order reunification services, the court shall inform the parent or parents of
Section 366.26 and shall specify that the parent’s or parents’ parental rights
may be terminated.

(b) Reunification services need not be provided to a parent or guardian
described in this subdivision when the court finds, by clear and convincing
evidence, any of the following:

(1) That the whereabouts of the parent or guardian is unknown. A finding
pursuant to this paragraph shall be supported by an affidavit or by proof
that a reasonably diligent search has failed to locate the parent or guardian.
The posting or publication of notices is not required in that search.

(2) That the parent or guardian is suffering from a mental disability that
is described in Chapter 2 (commencing with Section 7820) of Part 4 of
Division 12 of the Family Code and that renders him or her incapable of
utilizing those services.
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(3) That the child or a sibling of the child has been previously adjudicated
a dependent pursuant to any subdivision of Section 300 as a result of physical
or sexual abuse, that following that adjudication the child had been removed
from the custody of his or her parent or guardian pursuant to Section 361,
that the child has been returned to the custody of the parent or guardian
from whom the child had been taken originally, and that the child is being
removed pursuant to Section 361, due to additional physical or sexual abuse.

(4) That the parent or guardian of the child has caused the death of another
child through abuse or neglect.

(5) That the child was brought within the jurisdiction of the court under
subdivision (e) of Section 300 because of the conduct of that parent or
guardian.

(6) That the child has been adjudicated a dependent pursuant to any
subdivision of Section 300 as a result of severe sexual abuse or the infliction
of severe physical harm to the child, a sibling, or a half sibling by a parent
or guardian, as defined in this subdivision, and the court makes a factual
finding that it would not benefit the child to pursue reunification services
with the offending parent or guardian.

A finding of severe sexual abuse, for the purposes of this subdivision,
may be based on, but is not limited to, sexual intercourse, or stimulation
involving genital-genital, oral-genital, anal-genital, or oral-anal contact,
whether between the parent or guardian and the child or a sibling or half
sibling of the child, or between the child or a sibling or half sibling of the
child and another person or animal with the actual or implied consent of the
parent or guardian; or the penetration or manipulation of the child’s,
sibling’s, or half sibling’s genital organs or rectum by any animate or
inanimate object for the sexual gratification of the parent or guardian, or
for the sexual gratification of another person with the actual or implied
consent of the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes of
this subdivision, may be based on, but is not limited to, deliberate and serious
injury inflicted to or on a child’s body or the body of a sibling or half sibling
of the child by an act or omission of the parent or guardian, or of another
individual or animal with the consent of the parent or guardian; deliberate
and torturous confinement of the child, sibling, or half sibling in a closed
space; or any other torturous act or omission that would be reasonably
understood to cause serious emotional damage.

(7) That the parent is not receiving reunification services for a sibling or
a half sibling of the child pursuant to paragraph (3), (5), or (6).

(8) That the child was conceived by means of the commission of an
offense listed in Section 288 or 288.5 of the Penal Code, or by an act
committed outside of this state that, if committed in this state, would
constitute one of those offenses. This paragraph only applies to the parent
who committed the offense or act.

(9) That the child has been found to be a child described in subdivision
(g) of Section 300, that the parent or guardian of the child willfully
abandoned the child, and the court finds that the abandonment itself
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constituted a serious danger to the child; or that the parent or other person
having custody of the child voluntarily surrendered physical custody of the
child pursuant to Section 1255.7 of the Health and Safety Code. For the
purposes of this paragraph, “serious danger” means that without the
intervention of another person or agency, the child would have sustained
severe or permanent disability, injury, illness, or death. For purposes of this
paragraph, “willful abandonment” shall not be construed as actions taken
in good faith by the parent without the intent of placing the child in serious
danger.

(10) That the court ordered termination of reunification services for any
siblings or half siblings of the child because the parent or guardian failed
to reunify with the sibling or half sibling after the sibling or half sibling had
been removed from that parent or guardian pursuant to Section 361 and that
parent or guardian is the same parent or guardian described in subdivision
(a) and that, according to the findings of the court, this parent or guardian
has not subsequently made a reasonable effort to treat the problems that led
to removal of the sibling or half sibling of that child from that parent or
guardian.

(11) That the parental rights of a parent over any sibling or half sibling
of the child had been permanently severed, and this parent is the same parent
described in subdivision (a), and that, according to the findings of the court,
this parent has not subsequently made a reasonable effort to treat the
problems that led to removal of the sibling or half sibling of that child from
the parent.

(12) That the parent or guardian of the child has been convicted of a
violent felony, as defined in subdivision (c) of Section 667.5 of the Penal
Code.

(13) That the parent or guardian of the child has a history of extensive,
abusive, and chronic use of drugs or alcohol and has resisted prior
court-ordered treatment for this problem during a three-year period
immediately prior to the filing of the petition that brought that child to the
court’s attention, or has failed or refused to comply with a program of drug
or alcohol treatment described in the case plan required by Section 358.1
on at least two prior occasions, even though the programs identified were
available and accessible.

(14) That the parent or guardian of the child has advised the court that
he or she is not interested in receiving family maintenance or family
reunification services or having the child returned to or placed in his or her
custody and does not wish to receive family maintenance or reunification
services.

The parent or guardian shall be represented by counsel and shall execute
a waiver of services form to be adopted by the Judicial Council. The court
shall advise the parent or guardian of any right to services and of the possible
consequences of a waiver of services, including the termination of parental
rights and placement of the child for adoption. The court shall not accept
the waiver of services unless it states on the record its finding that the parent
or guardian has knowingly and intelligently waived the right to services.
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(15) That the parent or guardian has on one or more occasions willfully
abducted the child or child’s sibling or half sibling from his or her placement
and refused to disclose the child’s or child’s sibling’s or half sibling’s
whereabouts, refused to return physical custody of the child or child’s sibling
or half sibling to his or her placement, or refused to return physical custody
of the child or child’s sibling or half sibling to the social worker.

(c) In deciding whether to order reunification in any case in which this
section applies, the court shall hold a dispositional hearing. The social
worker shall prepare a report that discusses whether reunification services
shall be provided. When it is alleged, pursuant to paragraph (2) of
subdivision (b), that the parent is incapable of utilizing services due to
mental disability, the court shall order reunification services unless
competent evidence from mental health professionals establishes that, even
with the provision of services, the parent is unlikely to be capable of
adequately caring for the child within the time limits specified in subdivision
@).

The court shall not order reunification for a parent or guardian described
in paragraph (3), (4), (6), (7), (8), (9), (10), (11), (12), (13), (14), or (15) of
subdivision (b) unless the court finds, by clear and convincing evidence,
that reunification is in the best interest of the child.

In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that, based on
competent testimony, those services are likely to prevent reabuse or
continued neglect of the child or that failure to try reunification will be
detrimental to the child because the child is closely and positively attached
to that parent. The social worker shall investigate the circumstances leading
to the removal of the child and advise the court whether there are
circumstances that indicate that reunification is likely to be successful or
unsuccessful and whether failure to order reunification is likely to be
detrimental to the child.

The failure of the parent to respond to previous services, the fact that the
child was abused while the parent was under the influence of drugs or
alcohol, a past history of violent behavior, or testimony by a competent
professional that the parent’s behavior is unlikely to be changed by services
are among the factors indicating that reunification services are unlikely to
be successful. The fact that a parent or guardian is no longer living with an
individual who severely abused the child may be considered in deciding
that reunification services are likely to be successful, provided that the court
shall consider any pattern of behavior on the part of the parent that has
exposed the child to repeated abuse.

(d) If reunification services are not ordered pursuant to paragraph (1) of
subdivision (b) and the whereabouts of a parent become known within six
months of the out-of-home placement of the child, the court shall order the
social worker to provide family reunification services in accordance with
this subdivision.

(e) (1) If the parent or guardian is incarcerated or institutionalized, the
court shall order reasonable services unless the court determines, by clear
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and convincing evidence, those services would be detrimental to the child.
In determining detriment, the court shall consider the age of the child, the
degree of parent-child bonding, the length of the sentence, the nature of the
treatment, the nature of the crime or illness, the degree of detriment to the
child if services are not offered and, for children 10 years of age or older,
the child’s attitude toward the implementation of family reunification
services, and any other appropriate factors. Reunification services are subject
to the applicable time limitations imposed in subdivision (a). Services may
include, but shall not be limited to, all of the following:

(A) Maintaining contact between the parent and child through collect
telephone calls.

(B) Transportation services, where appropriate.

(C) Visitation services, where appropriate.

(D) Reasonable services to extended family members or foster parents
providing care for the child if the services are not detrimental to the child.

An incarcerated parent may be required to attend counseling, parenting
classes, or vocational training programs as part of the service plan if these
programs are available.

(2) The presiding judge of the juvenile court of each county may convene
representatives of the county welfare department, the sheriff’s department,
and other appropriate entities for the purpose of developing and entering
into protocols for ensuring the notification, transportation, and presence of
an incarcerated or institutionalized parent at all court hearings involving
proceedings affecting the child pursuant to Section 2625 of the Penal Code.

(3) Notwithstanding any other provision of law, if the incarcerated parent
is @ woman seeking to participate in the community treatment program
operated by the Department of Corrections and Rehabilitation pursuant to
Chapter 4.8 (commencing with Section 1174) of Title 7 of Part 2 of, Chapter
4 (commencing with Section 3410) of Title 2 of Part 3 of, the Penal Code,
the court shall determine whether the parent’s participation in a program is
in the child’s best interest and whether it is suitable to meet the needs of the
parent and child.

() If the court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8), (9),
(10), (12), (12), (13), (14), or (15) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall, at the
dispositional hearing, that shall include a permanency hearing, determine
if a hearing under Section 366.26 shall be set in order to determine whether
adoption, guardianship, or long-term foster care is the most appropriate plan
for the child, and shall consider in-state and out-of-state placement options.
If the court so determines, it shall conduct the hearing pursuant to Section
366.26 within 120 days after the dispositional hearing. However, the court
shall not schedule a hearing so long as the other parent is being provided
reunification services pursuant to subdivision (a). The court may continue
to permit the parent to visit the child unless it finds that visitation would be
detrimental to the child.

(9)(1) Whenever a court orders that a hearing shall be held pursuant to
Section 366.26, it shall direct the agency supervising the child and the
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licensed county adoption agency, or the State Department of Social Services
when it is acting as an adoption agency in counties that are not served by a
county adoption agency, to prepare an assessment that shall include:

(A) Current search efforts for an absent parent or parents.

(B) A review of the amount of and nature of any contact between the
child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purpose
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or guardian, particularly the caretaker,
to include a social history including screening for criminal records and prior
referrals for child abuse or neglect, the capability to meet the child’s needs,
and the understanding of the legal and financial rights and responsibilities
of adoption and guardianship. If a proposed guardian is a relative of the
minor, and the relative was assessed for foster care placement of the minor
prior to January 1, 1998, the assessment shall also consider, but need not
be limited to, all of the factors specified in subdivision (a) of Section 361.3.
As used in this subparagraph, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(E) The relationship of the child to any identified prospective adoptive
parent or guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F) Ananalysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2) (A) A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B) A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(h) In determining whether reunification services will benefit the child
pursuant to paragraph (6) or (7) of subdivision (b), the court shall consider
any information it deems relevant, including the following factors:
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(1) The specific act or omission comprising the severe sexual abuse or
the severe physical harm inflicted on the child or the child’s sibling or half
sibling.

(2) The circumstances under which the abuse or harm was inflicted on
the child or the child’s sibling or half sibling.

(3) The severity of the emotional trauma suffered by the child or the
child’s sibling or half sibling.

(4) Any history of abuse of other children by the offending parent or
guardian.

(5) The likelihood that the child may be safely returned to the care of the
offending parent or guardian within 12 months with no continuing
supervision.

(6) Whether or not the child desires to be reunified with the offending
parent or guardian.

(i) The court shall read into the record the basis for a finding of severe
sexual abuse or the infliction of severe physical harm under paragraph (6)
of subdivision (b), and shall also specify the factual findings used to
determine that the provision of reunification services to the offending parent
or guardian would not benefit the child.

SEC. 26. Section 366.21 of the Welfare and Institutions Code, as
amended by Chapter 177 of the Statutes of 2007, is amended to read:

366.21. (a) Every hearing conducted by the juvenile court reviewing
the status of a dependent child shall be placed on the appearance calendar.
The court shall advise all persons present at the hearing of the date of the
future hearing and of their right to be present and represented by counsel.

(b) Except as provided in Sections 294 and 295, notice of the hearing
shall be provided pursuant to Section 293.

(c) Atleast 10 calendar days prior to the hearing, the social worker shall
file a supplemental report with the court regarding the services provided or
offered to the parent or legal guardian to enable him or her to assume custody
and the efforts made to achieve legal permanence for the child if efforts to
reunify fail, including, but not limited to, efforts to maintain relationships
between a child who is 10 years of age or older and has been in out-of-home
placement for six months or longer and individuals who are important to
the child, consistent with the child’s best interests; the progress made; and,
where relevant, the prognosis for return of the child to the physical custody
of his or her parent or legal guardian; and shall make his or her
recommendation for disposition. If the child is a member of a sibling group
described in paragraph (3) of subdivision (a) of Section 361.5, the report
and recommendation may also take into account those factors described in
subdivision (e) relating to the child’s sibling group. If the recommendation
is not to return the child to a parent or legal guardian, the report shall specify
why the return of the child would be detrimental to the child. The social
worker shall provide the parent or legal guardian, counsel for the child, and
any court-appointed child advocate with a copy of the report, including his
or her recommendation for disposition, at least 10 calendar days prior to
the hearing. In the case of a child removed from the physical custody of his
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or her parent or legal guardian, the social worker shall, at least 10 calendar
days prior to the hearing, provide a summary of his or her recommendation
for disposition to any foster parents, relative caregivers, and certified foster
parents who have been approved for adoption by the State Department of
Social Services when it is acting as an adoption agency in counties that are
not served by a county adoption agency or by a licensed county adoption
agency, community care facility, or foster family agency having the physical
custody of the child. The social worker shall include a copy of the Judicial
Council Caregiver Information Form (JV-290) with the summary of
recommendations to the child’s foster parents, relative caregivers, or foster
parents approved for adoption, in the caregiver’s primary language when
available, along with information on how to file the form with the court.

(d) Prior to any hearing involving a child in the physical custody of a
community care facility or a foster family agency that may result in the
return of the child to the physical custody of his or her parent or legal
guardian, or in adoption or the creation of a legal guardianship, the facility
or agency shall file with the court a report, or a Judicial Council Caregiver
Information Form (JV-290), containing its recommendation for disposition.
Prior to the hearing involving a child in the physical custody of a foster
parent, a relative caregiver, or a certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency or by a licensed adoption agency, the foster
parent, relative caregiver, or the certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency in counties that are not served by a county
adoption agency or by a licensed county adoption agency, may file with the
court a report containing his or her recommendation for disposition. The
court shall consider the report and recommendation filed pursuant to this
subdivision prior to determining any disposition.

(e) At the review hearing held six months after the initial dispositional
hearing, the court shall order the return of the child to the physical custody
of his or her parent or legal guardian unless the court finds, by a
preponderance of the evidence, that the return of the child to his or her
parent or legal guardian would create a substantial risk of detriment to the
safety, protection, or physical or emotional well-being of the child. The
social worker shall have the burden of establishing that detriment. At the
hearing, the court shall consider the criminal history, obtained pursuant to
paragraph (1) of subdivision (f) of Section 16504.5, of the parent or legal
guardian subsequent to the child’s removal, provided that he or she agreed
to submit fingerprint images to obtain criminal history information as part
of the case plan. The failure of the parent or legal guardian to participate
regularly and make substantive progress in court-ordered treatment programs
shall be prima facie evidence that return would be detrimental. In making
its determination, the court shall review and consider the social worker’s
report and recommendations and the report and recommendations of any
child advocate appointed pursuant to Section 356.5; and shall consider the
efforts or progress, or both, demonstrated by the parent or legal guardian
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and the extent to which he or she availed himself or herself to services
provided.

Whether or not the child is returned to a parent or legal guardian, the
court shall specify the factual basis for its conclusion that the return would
be detrimental or would not be detrimental. The court also shall make
appropriate findings pursuant to subdivision (a) of Section 366; and, where
relevant, shall order any additional services reasonably believed to facilitate
the return of the child to the custody of his or her parent or legal guardian.
The court shall also inform the parent or legal guardian that if the child
cannot be returned home by the 12-month permanency hearing, a proceeding
pursuant to Section 366.26 may be instituted. This section does not apply
in a case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

If the child was under the age of three years on the date of the initial
removal, or is a member of a sibling group described in paragraph (3) of
subdivision (a) of Section 361.5, and the court finds by clear and convincing
evidence that the parent failed to participate regularly and make substantive
progress in a court-ordered treatment plan, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If, however, the court finds
there is a substantial probability that the child, who was under the age of
three years on the date of initial removal or is a member of a sibling group
described in paragraph (3) of subdivision (a) of Section 361.5, may be
returned to his or her parent or legal guardian within six months or that
reasonable services have not been provided, the court shall continue the
case to the 12-month permanency hearing.

For the purpose of placing and maintaining a sibling group together in a
permanent home, the court, in making its determination to schedule a hearing
pursuant to Section 366.26 for some or all members of a sibling group, as
described in paragraph (3) of subdivision (a) of Section 361.5, shall review
and consider the social worker’s report and recommendations. Factors the
report shall address, and the court shall consider, may include, but need not
be limited to, whether the sibling group was removed from parental care as
a group, the closeness and strength of the sibling bond, the ages of the
siblings, the appropriateness of maintaining the sibling group together, the
detriment to the child if sibling ties are not maintained, the likelihood of
finding a permanent home for the sibling group, whether the sibling group
is currently placed together in a preadoptive home or has a concurrent plan
goal of legal permanency in the same home, the wishes of each child whose
age and physical and emotional condition permits a meaningful response,
and the best interest of each child in the sibling group. The court shall specify
the factual basis for its finding that it is in the best interest of each child to
schedule a hearing pursuant to Section 366.26 in 120 days for some or all
of the members of the sibling group.

If the child was removed initially under subdivision (g) of Section 300
and the court finds by clear and convincing evidence that the whereabouts
of the parent are still unknown, or the parent has failed to contact and visit
the child, the court may schedule a hearing pursuant to Section 366.26 within
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120 days. If the court finds by clear and convincing evidence that the parent
has been convicted of a felony indicating parental unfitness, the court may
schedule a hearing pursuant to Section 366.26 within 120 days.

If the child had been placed under court supervision with a previously
noncustodial parent pursuant to Section 361.2, the court shall determine
whether supervision is still necessary. The court may terminate supervision
and transfer permanent custody to that parent, as provided for by paragraph
(1) of subdivision (b) of Section 361.2.

In all other cases, the court shall direct that any reunification services
previously ordered shall continue to be offered to the parent or legal guardian
pursuant to the time periods set forth in subdivision (a) of Section 361.5,
provided that the court may modify the terms and conditions of those
services.

If the child is not returned to his or her parent or legal guardian, the court
shall determine whether reasonable services that were designed to aid the
parent or legal guardian in overcoming the problems that led to the initial
removal and the continued custody of the child have been provided or offered
to the parent or legal guardian. The court shall order that those services be
initiated, continued, or terminated.

(f) The permanency hearing shall be held no later than 12 months after
the date the child entered foster care, as that date is determined pursuant to
subdivision (a) of Section 361.5. At the permanency hearing, the court shall
determine the permanent plan for the child, which shall include a
determination of whether the child will be returned to the child’s home and,
if so, when, within the time limits of subdivision (a) of Section 361.5. The
court shall order the return of the child to the physical custody of his or her
parent or legal guardian unless the court finds, by a preponderance of the
evidence, that the return of the child to his or her parent or legal guardian
would create a substantial risk of detriment to the safety, protection, or
physical or emotional well-being of the child. The social worker shall have
the burden of establishing that detriment. At the permanency hearing, the
court shall consider the criminal history, obtained pursuant to paragraph (1)
of subdivision (f) of Section 16504.5, of the parent or legal guardian
subsequent to the child’s removal, provided that he or she agreed to submit
fingerprint images to obtain criminal history information as part of the case
plan. The court shall also determine whether reasonable services that were
designed to aid the parent or legal guardian to overcome the problems that
led to the initial removal and continued custody of the child have been
provided or offered to the parent or legal guardian. For each youth 16 years
of age and older, the court shall also determine whether services have been
made available to assist him or her in making the transition from foster care
to independent living. The failure of the parent or legal guardian to
participate regularly and make substantive progress in court-ordered
treatment programs shall be prima facie evidence that return would be
detrimental. In making its determination, the court shall review and consider
the social worker’s report and recommendations and the report and
recommendations of any child advocate appointed pursuant to Section 356.5,
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shall consider the efforts or progress, or both, demonstrated by the parent
or legal guardian and the extent to which he or she availed himself or herself
of services provided, and shall make appropriate findings pursuant to
subdivision (a) of Section 366.

Whether or not the child is returned to his or her parent or legal guardian,
the court shall specify the factual basis for its decision. If the child is not
returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that the return would be detrimental. The court also
shall make a finding pursuant to subdivision (a) of Section 366. If the child
is not returned to his or her parent or legal guardian, the court shall consider,
and state for the record, in-state and out-of-state placement options. If the
child is placed out of the state, the court shall make a determination whether
the out-of-state placement continues to be appropriate and in the best interests
of the child.

(g) If the time period in which the court-ordered services were provided
has met or exceeded the time period set forth in paragraph (1), (2), or (3)
of subdivision (a) of Section 361.5, as appropriate, and a child is not returned
to the custody of a parent or legal guardian at the permanency hearing held
pursuant to subdivision (f), the court shall do one of the following:

(1) Continue the case for up to six months for a permanency review
hearing, provided that the hearing shall occur within 18 months of the date
the child was originally taken from the physical custody of his or her parent
or legal guardian. The court shall continue the case only if it finds that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or legal guardian and safely maintained in the
home within the extended period of time or that reasonable services have
not been provided to the parent or legal guardian. For the purposes of this
section, in order to find a substantial probability that the child will be
returned to the physical custody of his or her parent or legal guardian and
safely maintained in the home within the extended period of time, the court
shall be required to find all of the following:

(A) That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(B) That the parent or legal guardian has made significant progress in
resolving problems that led to the child’s removal from the home.

(C) The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her treatment plan and to provide
for the child’s safety, protection, physical and emotional well-being, and
special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the next permanency review hearing, a proceeding
pursuant to Section 366.26 may be instituted. The court may not order that
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a hearing pursuant to Section 366.26 be held unless there is clear and
convincing evidence that reasonable services have been provided or offered
to the parent or legal guardian.

(2) Order that a hearing be held within 120 days, pursuant to Section
366.26, but only if the court does not continue the case to the permanency
planning review hearing and there is clear and convincing evidence that
reasonable services have been provided or offered to the parents or legal
guardians.

(3) Order that the child remain in long-term foster care, but only if the
court finds by clear and convincing evidence, based upon the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason for determining that a hearing held
pursuant to Section 366.26 is not in the best interest of the child because
the child is not a proper subject for adoption and has no one willing to accept
legal guardianship. For purposes of this section, a recommendation by the
State Department of Social Services when it is acting as an adoption agency
in counties that are not served by a county adoption agency or by a licensed
county adoption agency that adoption is not in the best interest of the child
shall constitute a compelling reason for the court’s determination. That
recommendation shall be based on the present circumstances of the child
and may not preclude a different recommendation at a later date if the child’s
circumstances change.

If the court orders that a child who is 10 years of age or older remain in
long-term foster care, the court shall determine whether the agency has
made reasonable efforts to maintain the child’s relationships with individuals
other than the child’s siblings who are important to the child, consistent
with the child’s best interests, and may make any appropriate order to ensure
that those relationships are maintained.

If the child is not returned to his or her parent or legal guardian, the court
shall consider, and state for the record, in-state and out-of-state options for
permanent placement. If the child is placed out of the state, the court shall
make a determination whether the out-of-state placement continues to be
appropriate and in the best interests of the child.

(h) Inany case in which the court orders that a hearing pursuant to Section
366.26 shall be held, it shall also order the termination of reunification
services to the parent or legal guardian. The court shall continue to permit
the parent or legal guardian to visit the child pending the hearing unless it
finds that visitation would be detrimental to the child. The court shall make
any other appropriate orders to enable the child to maintain relationships
with individuals, other than the child’s siblings, who are important to the
child, consistent with the child’s best interests.

(i) Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
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it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(1) Current search efforts for an absent parent or parents or legal
guardians.

(2) A review of the amount of and nature of any contact between the
child and his or her parents or legal guardians and other members of his or
her extended family since the time of placement. Although the extended
family of each child shall be reviewed on a case-by-case basis, “extended
family” for the purpose of this paragraph shall include, but not be limited
to, the child’s siblings, grandparents, aunts, and uncles.

(3) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(4) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed guardian is a
relative of the minor, and the relative was assessed for foster care placement
of the minor prior to January 1, 1998, the assessment shall also consider,
but need not be limited to, all of the factors specified in subdivision (a) of
Section 361.3.

(5) The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(6) A description of efforts to be made to identify a prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment and listing on an adoption exchange within the state or out of
the state.

(7) Ananalysis of the likelihood that the child will be adopted if parental
rights are terminated.

(j) If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the
Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(k) As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(I) For purposes of this section, evidence of any of the following
circumstances may not, in and of itself, be deemed a failure to provide or
offer reasonable services:
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(1) The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2) The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3) Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(m) The implementation and operation of the amendments to subdivisions
(c) and (g) enacted at the 2005-06 Regular Session shall be subject to
appropriation through the budget process and by phase, as provided in
Section 366.35.

SEC. 26.5. Section 366.21 of the Welfare and Institutions Code, as
amended by Chapter 177 of the Statutes of 2007, is amended to read:

366.21. (a) Every hearing conducted by the juvenile court reviewing
the status of a dependent child shall be placed on the appearance calendar.
The court shall advise all persons present at the hearing of the date of the
future hearing and of their right to be present and represented by counsel.

(b) Except as provided in Sections 294 and 295, notice of the hearing
shall be provided pursuant to Section 293.

(c) Atleast 10 calendar days prior to the hearing, the social worker shall
file a supplemental report with the court regarding the services provided or
offered to the parent or legal guardian to enable him or her to assume custody
and the efforts made to achieve legal permanence for the child if efforts to
reunify fail, including, but not limited to, efforts to maintain relationships
between a child who is 10 years of age or older and has been in out-of-home
placement for six months or longer and individuals who are important to
the child, consistent with the child’s best interests; the progress made; and,
where relevant, the prognosis for return of the child to the physical custody
of his or her parent or legal guardian; and shall make his or her
recommendation for disposition. If the child is a member of a sibling group
described in paragraph (3) of subdivision (a) of Section 361.5, the report
and recommendation may also take into account those factors described in
subdivision (e) relating to the child’s sibling group. If the recommendation
is not to return the child to a parent or legal guardian, the report shall specify
why the return of the child would be detrimental to the child. The social
worker shall provide the parent or legal guardian, counsel for the child, and
any court-appointed child advocate with a copy of the report, including his
or her recommendation for disposition, at least 10 calendar days prior to
the hearing. In the case of a child removed from the physical custody of his
or her parent or legal guardian, the social worker shall, at least 10 calendar
days prior to the hearing, provide a summary of his or her recommendation
for disposition to any foster parents, relative caregivers, and certified foster
parents who have been approved for adoption by the State Department of
Social Services when it is acting as an adoption agency in counties that are
not served by a county adoption agency or by a licensed county adoption
agency, community care facility, or foster family agency having the physical
custody of the child. The social worker shall include a copy of the Judicial
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Council Caregiver Information Form (JV-290) with the summary of
recommendations to the child’s foster parents, relative caregivers, or foster
parents approved for adoption, in the caregiver’s primary language when
available, along with information on how to file the form with the court.

(d) Prior to any hearing involving a child in the physical custody of a
community care facility or a foster family agency that may result in the
return of the child to the physical custody of his or her parent or legal
guardian, or in adoption or the creation of a legal guardianship, the facility
or agency shall file with the court a report, or a Judicial Council Caregiver
Information Form (JV-290), containing its recommendation for disposition.
Prior to the hearing involving a child in the physical custody of a foster
parent, a relative caregiver, or a certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency or by a licensed adoption agency, the foster
parent, relative caregiver, or the certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency in counties that are not served by a county
adoption agency or by a licensed county adoption agency, may file with the
court a report containing his or her recommendation for disposition. The
court shall consider the report and recommendation filed pursuant to this
subdivision prior to determining any disposition.

(e) At the review hearing held six months after the initial dispositional
hearing, the court shall order the return of the child to the physical custody
of his or her parent or legal guardian unless the court finds, by a
preponderance of the evidence, that the return of the child to his or her
parent or legal guardian would create a substantial risk of detriment to the
safety, protection, or physical or emotional well-being of the child. The
social worker shall have the burden of establishing that detriment. At the
hearing, the court shall consider the criminal history, obtained pursuant to
paragraph (1) of subdivision (f) of Section 16504.5, of the parent or legal
guardian subsequent to the child’s removal, provided that he or she agreed
to submit fingerprint images to obtain criminal history information as part
of the case plan. The failure of the parent or legal guardian to participate
regularly and make substantive progress in court-ordered treatment programs
shall be prima facie evidence that return would be detrimental. In making
its determination, the court shall review and consider the social worker’s
report and recommendations and the report and recommendations of any
child advocate appointed pursuant to Section 356.5; and shall consider the
efforts or progress, or both, demonstrated by the parent or legal guardian
and the extent to which he or she availed himself or herself to services
provided.

Regardless of whether the child is returned to a parent or legal guardian,
the court shall specify the factual basis for its conclusion that the return
would be detrimental or would not be detrimental. The court also shall make
appropriate findings pursuant to subdivision (a) of Section 366; and, where
relevant, shall order any additional services reasonably believed to facilitate
the return of the child to the custody of his or her parent or legal guardian.
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The court shall also inform the parent or legal guardian that if the child
cannot be returned home by the 12-month permanency hearing, a proceeding
pursuant to Section 366.26 may be instituted. This section does not apply
in a case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

If the child was under the age of three years on the date of the initial
removal, or is a member of a sibling group described in paragraph (3) of
subdivision (a) of Section 361.5, and the court finds by clear and convincing
evidence that the parent failed to participate regularly and make substantive
progress in a court-ordered treatment plan, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If, however, the court finds
there is a substantial probability that the child, who was under the age of
three years on the date of initial removal or is a member of a sibling group
described in paragraph (3) of subdivision (a) of Section 361.5, may be
returned to his or her parent or legal guardian within six months or that
reasonable services have not been provided, the court shall continue the
case to the 12-month permanency hearing.

For the purpose of placing and maintaining a sibling group together in a
permanent home, the court, in making its determination to schedule a hearing
pursuant to Section 366.26 for some or all members of a sibling group, as
described in paragraph (3) of subdivision (a) of Section 361.5, shall review
and consider the social worker’s report and recommendations. Factors the
report shall address, and the court shall consider, may include, but need not
be limited to, whether the sibling group was removed from parental care as
a group, the closeness and strength of the sibling bond, the ages of the
siblings, the appropriateness of maintaining the sibling group together, the
detriment to the child if sibling ties are not maintained, the likelihood of
finding a permanent home for the sibling group, whether the sibling group
is currently placed together in a preadoptive home or has a concurrent plan
goal of legal permanency in the same home, the wishes of each child whose
age and physical and emotional condition permits a meaningful response,
and the best interest of each child in the sibling group. The court shall specify
the factual basis for its finding that it is in the best interest of each child to
schedule a hearing pursuant to Section 366.26 in 120 days for some or all
of the members of the sibling group.

If the child was removed initially under subdivision (g) of Section 300
and the court finds by clear and convincing evidence that the whereabouts
of the parent are still unknown, or the parent has failed to contact and visit
the child, the court may schedule a hearing pursuant to Section 366.26 within
120 days. If the court finds by clear and convincing evidence that the parent
has been convicted of a felony indicating parental unfitness, the court may
schedule a hearing pursuant to Section 366.26 within 120 days.

If the child had been placed under court supervision with a previously
noncustodial parent pursuant to Section 361.2, the court shall determine
whether supervision is still necessary. The court may terminate supervision
and transfer permanent custody to that parent, as provided for by paragraph
(1) of subdivision (b) of Section 361.2.
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In all other cases, the court shall direct that any reunification services
previously ordered shall continue to be offered to the parent or legal guardian
pursuant to the time periods set forth in subdivision (a) of Section 361.5,
provided that the court may modify the terms and conditions of those
services.

If the child is not returned to his or her parent or legal guardian, the court
shall determine whether reasonable services that were designed to aid the
parent or legal guardian in overcoming the problems that led to the initial
removal and the continued custody of the child have been provided or offered
to the parent or legal guardian. The court shall order that those services be
initiated, continued, or terminated.

(f) The permanency hearing shall be held no later than 12 months after
the date the child entered foster care, as that date is determined pursuant to
subdivision (a) of Section 361.5. At the permanency hearing, the court shall
determine the permanent plan for the child, which shall include a
determination of whether the child will be returned to the child’s home and,
if so, when, within the time limits of subdivision (a) of Section 361.5. The
court shall order the return of the child to the physical custody of his or her
parent or legal guardian unless the court finds, by a preponderance of the
evidence, that the return of the child to his or her parent or legal guardian
would create a substantial risk of detriment to the safety, protection, or
physical or emotional well-being of the child. The social worker shall have
the burden of establishing that detriment. At the permanency hearing, the
court shall consider the criminal history, obtained pursuant to paragraph (1)
of subdivision (f) of Section 16504.5, of the parent or legal guardian
subsequent to the child’s removal, provided that he or she agreed to submit
fingerprint images to obtain criminal history information as part of the case
plan. The court shall also determine whether reasonable services that were
designed to aid the parent or legal guardian to overcome the problems that
led to the initial removal and continued custody of the child have been
provided or offered to the parent or legal guardian. For each youth 16 years
of age and older, the court shall also determine whether services have been
made available to assist him or her in making the transition from foster care
to independent living. The failure of the parent or legal guardian to
participate regularly and make substantive progress in court-ordered
treatment programs shall be prima facie evidence that return would be
detrimental. In making its determination, the court shall review and consider
the social worker’s report and recommendations and the report and
recommendations of any child advocate appointed pursuant to Section 356.5,
shall consider the efforts or progress, or both, demonstrated by the parent
or legal guardian and the extent to which he or she availed himself or herself
of services provided, and shall make appropriate findings pursuant to
subdivision (a) of Section 366.

Regardless of whether the child is returned to his or her parent or legal
guardian, the court shall specify the factual basis for its decision. If the child
is not returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that the return would be detrimental. The court also
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shall make a finding pursuant to subdivision (a) of Section 366. If the child
is not returned to his or her parent or legal guardian, the court shall consider,
and state for the record, in-state and out-of-state placement options. If the
child is placed out of the state, the court shall make a determination whether
the out-of-state placement continues to be appropriate and in the best interests
of the child.

(9) If the time period in which the court-ordered services were provided
has met or exceeded the time period set forth in paragraph (1), (2), or (3)
of subdivision (a) of Section 361.5, as appropriate, and a child is not returned
to the custody of a parent or legal guardian at the permanency hearing held
pursuant to subdivision (f), the court shall do one of the following:

(1) Continue the case for up to six months for a permanency review
hearing, provided that the hearing shall occur within 18 months of the date
the child was originally taken from the physical custody of his or her parent
or legal guardian. The court shall continue the case only if it finds that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or legal guardian and safely maintained in the
home within the extended period of time or that reasonable services have
not been provided to the parent or legal guardian. For the purposes of this
section, in order to find a substantial probability that the child will be
returned to the physical custody of his or her parent or legal guardian and
safely maintained in the home within the extended period of time, the court
shall be required to find all of the following:

(A) That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(B) That the parent or legal guardian has made significant progress in
resolving problems that led to the child’s removal from the home.

(C) The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her treatment plan and to provide
for the child’s safety, protection, physical and emotional well-being, and
special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the next permanency review hearing, a proceeding
pursuant to Section 366.26 may be instituted. The court may not order that
a hearing pursuant to Section 366.26 be held unless there is clear and
convincing evidence that reasonable services have been provided or offered
to the parent or legal guardian.

(2) Order that a hearing be held within 120 days, pursuant to Section
366.26, but only if the court does not continue the case to the permanency
planning review hearing and there is clear and convincing evidence that
reasonable services have been provided or offered to the parents or legal
guardians.
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(3) Order that the child remain in long-term foster care, but only if the
court finds by clear and convincing evidence, based upon the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason for determining that a hearing held
pursuant to Section 366.26 is not in the best interest of the child because
the child is not a proper subject for adoption and has no one willing to accept
legal guardianship. For purposes of this section, a recommendation by the
State Department of Social Services when it is acting as an adoption agency
in counties that are not served by a county adoption agency or by a licensed
county adoption agency that adoption is not in the best interest of the child
shall constitute a compelling reason for the court’s determination. That
recommendation shall be based on the present circumstances of the child
and may not preclude a different recommendation at a later date if the child’s
circumstances change.

If the court orders that a child who is 10 years of age or older remain in
long-term foster care, the court shall determine whether the agency has
made reasonable efforts to maintain the child’s relationships with individuals
other than the child’s siblings who are important to the child, consistent
with the child’s best interests, and may make any appropriate order to ensure
that those relationships are maintained.

If the child is not returned to his or her parent or legal guardian, the court
shall consider, and state for the record, in-state and out-of-state options for
permanent placement. If the child is placed out of the state, the court shall
make a determination whether the out-of-state placement continues to be
appropriate and in the best interests of the child.

(h) Inany case in which the court orders that a hearing pursuant to Section
366.26 shall be held, it shall also order the termination of reunification
services to the parent or legal guardian. The court shall continue to permit
the parent or legal guardian to visit the child pending the hearing unless it
finds that visitation would be detrimental to the child. The court shall make
any other appropriate orders to enable the child to maintain relationships
with individuals, other than the child’s siblings, who are important to the
child, consistent with the child’s best interests.

(i) (1) Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A) Current search efforts for an absent parent or parents or legal
guardians.

(B) A review of the amount of and nature of any contact between the
child and his or her parents or legal guardians and other members of his or
her extended family since the time of placement. Although the extended
family of each child shall be reviewed on a case-by-case basis, “extended
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family” for the purpose of this subparagraph shall include, but not be limited
to, the child’s siblings, grandparents, aunts, and uncles.

(C) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed guardian is a
relative of the minor, and the relative was assessed for foster care placement
of the minor prior to January 1, 1998, the assessment shall also consider,
but need not be limited to, all of the factors specified in subdivision (a) of
Section 361.3.

(E) The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F) A description of efforts to be made to identify a prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment and listing on an adoption exchange within the state or out of
the state.

(G) Ananalysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2) (A) A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B) A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(j) If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the
Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(K) As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.
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(1) For purposes of this section, evidence of any of the following
circumstances may not, in and of itself, be deemed a failure to provide or
offer reasonable services:

(1) The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2) The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3) Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(m) The implementation and operation of the amendments to subdivisions
(c) and (g) enacted at the 2005-06 Regular Session shall be subject to
appropriation through the budget process and by phase, as provided in
Section 366.35.

SEC. 27. Section 366.22 of the Welfare and Institutions Code, as
amended by Chapter 177 of the Statutes of 2007, is amended to read:

366.22. (a) When a case has been continued pursuant to paragraph (1)
of subdivision (g) of Section 366.21, the permanency review hearing shall
occur within 18 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the permanency review hearing, the court
shall consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal, provided that he or she agreed to submit fingerprint
images to obtain criminal history information as part of the case plan. The
failure of the parent or legal guardian to participate regularly and make
substantive progress in court-ordered treatment programs shall be prima
facie evidence that return would be detrimental. In making its determination,
the court shall review and consider the social worker’s report and
recommendations and the report and recommendations of any child advocate
appointed pursuant to Section 356.5; shall consider the efforts or progress,
or both, demonstrated by the parent or legal guardian and the extent to which
he or she availed himself or herself of services provided; and shall make
appropriate findings pursuant to subdivision (a) of Section 366.

Whether or not the child is returned to his or her parent or legal guardian,
the court shall specify the factual basis for its decision. If the child is not
returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parent or legal guardian, the court shall consider, and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
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determination whether the out-of-state placement continues to be appropriate
and in the best interests of the child.

If the child is not returned to a parent or legal guardian at the permanency
review hearing, the court shall order that a hearing be held pursuant to
Section 366.26 in order to determine whether adoption, guardianship, or
long-term foster care is the most appropriate plan for the child. However,
if the court finds by clear and convincing evidence, based on the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason, as described in paragraph (2) of
subdivision (g) of Section 366.21, for determining that a hearing held under
Section 366.26 is not in the best interest of the child because the child is
not a proper subject for adoption and has no one willing to accept legal
guardianship, then the court may, only under these circumstances, order
that the child remain in foster care. If the court orders that a child who is
10 years of age or older remain in long-term foster care, the court shall
determine whether the agency has made reasonable efforts to maintain the
child’s relationships with individuals other than the child’s siblings who
are important to the child, consistent with the child’s best interests, and may
make any appropriate order to ensure that those relationships are maintained.
The hearing shall be held no later than 120 days from the date of the
permanency review hearing. The court shall also order termination of
reunification services to the parent or legal guardian. The court shall continue
to permit the parent or legal guardian to visit the child unless it finds that
visitation would be detrimental to the child. The court shall determine
whether reasonable services have been offered or provided to the parent or
legal guardian. For purposes of this subdivision, evidence of any of the
following circumstances shall not, in and of themselves, be deemed a failure
to provide or offer reasonable services:

(1) The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2) The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3) Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b) Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between the
child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes

93



— 157 — Ch. 583

of this paragraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(3) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(4) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed legal guardian
is a relative of the minor, and the relative was assessed for foster care
placement of the minor prior to January 1, 1998, the assessment shall also
consider, but need not be limited to, all of the factors specified in subdivision
(a) of Section 361.3.

(5) The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or legal guardianship, and a statement from
the child concerning placement and the adoption or legal guardianship,
unless the child’s age or physical, emotional, or other condition precludes
his or her meaningful response, and if so, a description of the condition.

(6) Ananalysis of the likelihood that the child will be adopted if parental
rights are terminated.

(c) This section shall become operative January 1, 1999. If at any hearing
held pursuant to Section 366.26, a legal guardianship is established for the
minor with a relative, and juvenile court dependency is subsequently
dismissed, the relative shall be eligible for aid under the Kin-GAP Program,
as provided for in Article 4.5 (commencing with Section 11360) of Chapter
2 of Part 3 of Division 9.

(d) As used in this section, “relative” means an adult who is related to
the child by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(e) The implementation and operation of the amendments to subdivision
(a) enacted at the 2005-06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

SEC. 27.5. Section 366.22 of the Welfare and Institutions Code, as
amended by Chapter 177 of the Statutes of 2007, is amended to read:

366.22. (a) When a case has been continued pursuant to paragraph (1)
of subdivision (g) of Section 366.21, the permanency review hearing shall
occur within 18 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
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of establishing that detriment. At the permanency review hearing, the court
shall consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal, provided that he or she agreed to submit fingerprint
images to obtain criminal history information as part of the case plan. The
failure of the parent or legal guardian to participate regularly and make
substantive progress in court-ordered treatment programs shall be prima
facie evidence that return would be detrimental. In making its determination,
the court shall review and consider the social worker’s report and
recommendations and the report and recommendations of any child advocate
appointed pursuant to Section 356.5; shall consider the efforts or progress,
or both, demonstrated by the parent or legal guardian and the extent to which
he or she availed himself or herself of services provided; and shall make
appropriate findings pursuant to subdivision (a) of Section 366.

Whether or not the child is returned to his or her parent or legal guardian,
the court shall specify the factual basis for its decision. If the child is not
returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parent or legal guardian, the court shall consider, and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
determination whether the out-of-state placement continues to be appropriate
and in the best interests of the child.

If the child is not returned to a parent or legal guardian at the permanency
review hearing, the court shall order that a hearing be held pursuant to
Section 366.26 in order to determine whether adoption, guardianship, or
long-term foster care is the most appropriate plan for the child. However,
if the court finds by clear and convincing evidence, based on the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason, as described in paragraph (3) of
subdivision (g) of Section 366.21, for determining that a hearing held under
Section 366.26 is not in the best interest of the child because the child is
not a proper subject for adoption and has no one willing to accept legal
guardianship, then the court may, only under these circumstances, order
that the child remain in foster care. If the court orders that a child who is
10 years of age or older remain in long-term foster care, the court shall
determine whether the agency has made reasonable efforts to maintain the
child’s relationships with individuals other than the child’s siblings who
are important to the child, consistent with the child’s best interests, and may
make any appropriate order to ensure that those relationships are maintained.
The hearing shall be held no later than 120 days from the date of the
permanency review hearing. The court shall also order termination of
reunification services to the parent or legal guardian. The court shall continue
to permit the parent or legal guardian to visit the child unless it finds that
visitation would be detrimental to the child. The court shall determine
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whether reasonable services have been offered or provided to the parent or
legal guardian. For purposes of this subdivision, evidence of any of the
following circumstances shall not, in and of themselves, be deemed a failure
to provide or offer reasonable services:

(1) The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2) The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3) Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b) (1) Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A) Current search efforts for an absent parent or parents.

(B) A review of the amount of and nature of any contact between the
child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C) An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D) A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed legal guardian
is a relative of the minor, and the relative was assessed for foster care
placement of the minor prior to January 1, 1998, the assessment shall also
consider, but need not be limited to, all of the factors specified in subdivision
(a) of Section 361.3.

(E) The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or legal guardianship, and a statement from
the child concerning placement and the adoption or legal guardianship,
unless the child’s age or physical, emotional, or other condition precludes
his or her meaningful response, and if so, a description of the condition.

(F) Ananalysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2) (A) A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
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the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B) A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(c) This section shall become operative January 1, 1999. If at any hearing
held pursuant to Section 366.26, a legal guardianship is established for the
minor with a relative, and juvenile court dependency is subsequently
dismissed, the relative shall be eligible for aid under the Kin-GAP Program,
as provided for in Article 4.5 (commencing with Section 11360) of Chapter
2 of Part 3 of Division 9.

(d) As used in this section, “relative” means an adult who is related to
the child by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(e) The implementation and operation of the amendments to subdivision
(a) enacted at the 2005-06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

SEC. 28. Section 366.26 of the Welfare and Institutions Code is amended
to read:

366.26. (a) This section applies to children who are adjudged dependent
children of the juvenile court pursuant to subdivision (c) of Section 360.
The procedures specified herein are the exclusive procedures for conducting
these hearings; Part 2 (commencing with Section 3020) of Division 8 of the
Family Code is not applicable to these proceedings. Section 8714.7 of the
Family Code is applicable and available to all dependent children meeting
the requirements of that section, if the postadoption contact agreement has
been entered into voluntarily. For children who are adjudged dependent
children of the juvenile court pursuant to subdivision (c) of Section 360,
this section and Sections 8604, 8605, 8606, and 8700 of the Family Code
and Chapter 5 (commencing with Section 7660) of Part 3 of Division 12 of
the Family Code specify the exclusive procedures for permanently
terminating parental rights with regard to, or establishing legal guardianship
of, the child while the child is a dependent child of the juvenile court.

(b) At the hearing, which shall be held in juvenile court for all children
who are dependents of the juvenile court, the court, in order to provide
stable, permanent homes for these children, shall review the report as
specified in Section 361.5, 366.21, or 366.22, shall indicate that the court
has read and considered it, shall receive other evidence that the parties may
present, and then shall make findings and orders in the following order of
preference:

(1) Terminate the rights of the parent or parents and order that the child
be placed for adoption and, upon the filing of a petition for adoption in the
juvenile court, order that a hearing be set. The court shall proceed with the
adoption after the appellate rights of the natural parents have been exhausted.
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(2) On making a finding under paragraph (3) of subdivision (c), identify
adoption as the permanent placement goal and order that efforts be made
to locate an appropriate adoptive family for the child within a period not to
exceed 180 days.

(3) Appoint a legal guardian for the child and order that letters of
guardianship issue.

(4) Order that the child be placed in long-term foster care, subject to the
periodic review of the juvenile court under Section 366.3.

In choosing among the above alternatives the court shall proceed pursuant
to subdivision (c).

(c) (1) If the court determines, based on the assessment provided as
ordered under subdivision (i) of Section 366.21 or subdivision (b) of Section
366.22, and any other relevant evidence, by a clear and convincing standard,
that it is likely the child will be adopted, the court shall terminate parental
rights and order the child placed for adoption. The fact that the child is not
yet placed in a preadoptive home nor with a relative or foster family who
is prepared to adopt the child, shall not constitute a basis for the court to
conclude that it is not likely the child will be adopted. A finding under
subdivision (b) or paragraph (1) of subdivision (e) of Section 361.5 that
reunification services shall not be offered, under subdivision (e) of Section
366.21 that the whereabouts of a parent have been unknown for six months
or that the parent has failed to visit or contact the child for six months or
that the parent has been convicted of a felony indicating parental unfitness,
or, under Section 366.21 or 366.22, that the court has continued to remove
the child from the custody of the parent or guardian and has terminated
reunification services, shall constitute a sufficient basis for termination of
parental rights unless the court finds a compelling reason for determining
that termination would be detrimental to the child due to one or more of the
following circumstances:

(A) The parents have maintained regular visitation and contact with the
child and the child would benefit from continuing the relationship.

(B) A child 12 years of age or older objects to termination of parental
rights.

(C) The child is placed in a residential treatment facility, adoption is
unlikely or undesirable, and continuation of parental rights will not prevent
finding the child a permanent family placement if the parents cannot resume
custody when residential care is no longer needed.

(D) The child is living with a relative, foster parent, or Indian custodian
who is unable or unwilling to adopt the child because of exceptional
circumstances, that do not include an unwillingness to accept legal or
financial responsibility for the child, but who is willing and capable of
providing the child with a stable and permanent environment and the removal
of the child from the physical custody of his or her relative, foster parent,
or Indian custodian would be detrimental to the emotional well-being of the
child. This subparagraph does not apply to any child who is living with a
nonrelative and who is either (i) under six years of age or (ii) a member of
a sibling group where at least one child is under six years of age and the
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siblings are, or should be, permanently placed together. For purposes of an
Indian child, “relative” shall include an “extended family member” as defined
in the Indian Child Welfare Act (25 U.S.C. Sec. 1903(2)).

(E) There would be substantial interference with a child’s sibling
relationship, taking into consideration the nature and extent of the
relationship, including, but not limited to, whether the child was raised with
a sibling in the same home, whether the child shared significant common
experiences or has existing close and strong bonds with a sibling, and
whether ongoing contact is in the child’s best interest, including the child’s
long-term emotional interest, as compared to the benefit of legal permanence
through adoption.

(F) The child is an Indian child and there is a compelling reason for
determining that termination of parental rights would not be in the best
interest of the child, including, but not limited to:

(i) Termination of parental rights would substantially interfere with the
child’s connection to his or her tribal community or the child’s tribal
membership rights.

(ii) The child’s tribe has identified guardianship, long-term foster care
with a fit and willing relative, or another planned permanent living
arrangement for the child.

If the court finds that termination of parental rights would be detrimental
to the child pursuant to subparagraph (A), (B), (C), (D), (E), or (F), it shall
state its reasons in writing or on the record.

(2) The court shall not terminate parental rights if:

(A) At each hearing at which the court was required to consider
reasonable efforts or services, the court has found that reasonable efforts
were not made or that reasonable services were not offered or provided.

(B) In the case of an Indian child:

(i) At the hearing terminating parental rights, the court has found that
active efforts were not made as required in Section 361.7.

(ii) The court does not make a determination at the hearing terminating
parental rights, supported by evidence beyond a reasonable doubt, including
testimony of one or more “qualified expert witnesses” as defined in Section
224.6, that the continued custody of the child by the parent is likely to result
in serious emotional or physical damage to the child.

(3) If the court finds that termination of parental rights would not be
detrimental to the child pursuant to paragraph (1) and that the child has a
probability for adoption but is difficult to place for adoption and there is no
identified or available prospective adoptive parent, the court may identify
adoption as the permanent placement goal and without terminating parental
rights, order that efforts be made to locate an appropriate adoptive family
for the child, within the state or out of the state, within a period not to exceed
180 days. During this 180-day period, the public agency responsible for
seeking adoptive parents for each child shall, to the extent possible, ask
each child who is 10 years of age or older, to identify any individuals, other
than the child’s siblings, who are important to the child, in order to identify
potential adoptive parents. The public agency may ask any other child to
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provide that information, as appropriate. During the 180-day period, the
public agency shall, to the extent possible, contact other private and public
adoption agencies regarding the availability of the child for adoption. During
the 180-day period, the public agency shall conduct the search for adoptive
parents in the same manner as prescribed for children in Sections 8708 and
8709 of the Family Code. At the expiration of this period, another hearing
shall be held and the court shall proceed pursuant to paragraph (1) or (3) of
subdivision (b). For purposes of this section, a child may only be found to
be difficult to place for adoption if there is no identified or available
prospective adoptive parent for the child because of the child’s membership
in a sibling group, or the presence of a diagnosed medical, physical, or
mental handicap, or the child is the age of seven years or more.

(4) (A) If the court finds that adoption of the child or termination of
parental rights is not in the best interest of the child, because one of the
conditions in subparagraph (A), (B), (C), (D), (E), or (F) of paragraph (1)
or in paragraph (2) applies, the court shall either order that the present
caretakers or other appropriate persons shall become legal guardians of the
child or order that the child remain in long-term foster care. Legal
guardianship shall be considered before long-term foster care, if it is in the
best interests of the child and if a suitable guardian can be found. A child
who is 10 years of age or older, shall be asked to identify any individuals,
other than the child’s siblings, who are important to the child, in order to
identify potential guardians. The agency may ask any other child to provide
that information, as appropriate.

(B) If the child is living with a relative or a foster parent who is willing
and capable of providing a stable and permanent environment, but not willing
to become a legal guardian, the child shall not be removed from the home
if the court finds the removal would be seriously detrimental to the emotional
well-being of the child because the child has substantial psychological ties
to the relative caretaker or foster parents.

(C) The court shall also make an order for visitation with the parents or
guardians unless the court finds by a preponderance of the evidence that
the visitation would be detrimental to the physical or emotional well-being
of the child.

(5) If the court finds that the child should not be placed for adoption, that
legal guardianship shall not be established, and that there are no suitable
foster parents except exclusive-use homes available to provide the child
with a stable and permanent environment, the court may order the care,
custody, and control of the child transferred from the county welfare
department to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director regarding the
suitability of the transfer. The transfer shall be subject to further court orders.

The licensed foster family agency shall place the child in a suitable
licensed or exclusive-use home that has been certified by the agency as
meeting licensing standards. The licensed foster family agency shall be
responsible for supporting the child and providing appropriate services to
the child, including those services ordered by the court. Responsibility for
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the support of the child shall not, in and of itself, create liability on the part
of the foster family agency to third persons injured by the child. Those
children whose care, custody, and control are transferred to a foster family
agency shall not be eligible for foster care maintenance payments or child
welfare services, except for emergency response services pursuant to Section
16504.

(d) The proceeding for the appointment of a guardian for a child who is
a dependent of the juvenile court shall be in the juvenile court. If the court
finds pursuant to this section that legal guardianship is the appropriate
permanent plan, it shall appoint the legal guardian and issue letters of
guardianship. The assessment prepared pursuant to subdivision (g) of Section
361.5, subdivision (i) of Section 366.21, and subdivision (b) of Section
366.22 shall be read and considered by the court prior to the appointment,
and this shall be reflected in the minutes of the court. The person preparing
the assessment may be called and examined by any party to the proceeding.

(e) The proceeding for the adoption of a child who is a dependent of the
juvenile court shall be in the juvenile court if the court finds pursuant to
this section that adoption is the appropriate permanent plan and the petition
for adoption is filed in the juvenile court. Upon the filing of a petition for
adoption, the juvenile court shall order that an adoption hearing be set. The
court shall proceed with the adoption after the appellate rights of the natural
parents have been exhausted. The full report required by Section 8715 of
the Family Code shall be read and considered by the court prior to the
adoption and this shall be reflected in the minutes of the court. The person
preparing the report may be called and examined by any party to the
proceeding. It is the intent of the Legislature, pursuant to this subdivision,
to give potential adoptive parents the option of filing in the juvenile court
the petition for the adoption of a child who is a dependent of the juvenile
court. Nothing in this section is intended to prevent the filing of a petition
for adoption in any other court as permitted by law, instead of in the juvenile
court.

(f) At the beginning of any proceeding pursuant to this section, if the
child or the parents are not being represented by previously retained or
appointed counsel, the court shall proceed as follows:

(1) In accordance with subdivision (c) of Section 317, if a child before
the court is without counsel, the court shall appoint counsel unless the court
finds that the child would not benefit from the appointment of counsel. The
court shall state on the record its reasons for that finding.

(2) If a parent appears without counsel and is unable to afford counsel,
the court shall appoint counsel for the parent, unless this representation is
knowingly and intelligently waived. The same counsel shall not be appointed
to represent both the child and his or her parent. The public defender or
private counsel may be appointed as counsel for the parent.

(3) Private counsel appointed under this section shall receive a reasonable
sum for compensation and expenses, the amount of which shall be
determined by the court. The amount shall be paid by the real parties in
interest, other than the child, in any proportions the court deems just.
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However, if the court finds that any of the real parties in interest are unable
to afford counsel, the amount shall be paid out of the general fund of the
county.

(9) The court may continue the proceeding for a period of time not to
exceed 30 days as necessary to appoint counsel, and to enable counsel to
become acquainted with the case.

(h) (1) Atall proceedings under this section, the court shall consider the
wishes of the child and shall act in the best interests of the child.

(2) Inaccordance with Section 349, the child shall be present in court if
the child or the child’s counsel so requests or the court so orders. If the child
is 10 years of age or older and is not present at a hearing held pursuant to
this section, the court shall determine whether the minor was properly
notified of his or her right to attend the hearing and inquire as to the reason
why the child is not present.

(3) (A) The testimony of the child may be taken in chambers and outside
the presence of the child’s parent or parents, if the child’s parent or parents
are represented by counsel, the counsel is present, and any of the following
circumstances exists:

(i) The court determines that testimony in chambers is necessary to ensure
truthful testimony.

(if) The child is likely to be intimidated by a formal courtroom setting.

(iii) The child is afraid to testify in front of his or her parent or parents.

(B) After testimony in chambers, the parent or parents of the child may
elect to have the court reporter read back the testimony or have the testimony
summarized by counsel for the parent or parents.

(C) The testimony of a child also may be taken in chambers and outside
the presence of the guardian or guardians of a child under the circumstances
specified in this subdivision.

(i) (1) Any order of the court permanently terminating parental rights
under this section shall be conclusive and binding upon the child, upon the
parent or parents and upon all other persons who have been served with
citation by publication or otherwise as provided in this chapter. After making
the order, the juvenile court shall have no power to set aside, change, or
modify it, except as provided in paragraph (2), but nothing in this section
shall be construed to limit the right to appeal the order.

(2) A child who has not been adopted after the passage of at least three
years from the date the court terminated parental rights and for whom the
court has determined that adoption is no longer the permanent plan may
petition the juvenile court to reinstate parental rights pursuant to the
procedure prescribed by Section 388. The child may file the petition prior
to the expiration of this three-year period if the State Department of Social
Services or licensed adoption agency that is responsible for custody and
supervision of the child as described in subdivision (j) and the child stipulate
that the child is no longer likely to be adopted. A child over 12 years of age
shall sign the petition in the absence of a showing of good cause as to why
the child could not do so. If it appears that the best interests of the child
may be promoted by reinstatement of parental rights, the court shall order
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that a hearing be held and shall give prior notice, or cause prior notice to
be given, to the social worker or probation officer and to the child’s attorney
of record, or, if there is no attorney of record for the child, to the child, and
the child’s tribe, if applicable, by means prescribed by subdivision (c) of
Section 297. The court shall order the child or the social worker or probation
officer to give prior notice of the hearing to the child’s former parent or
parents whose parental rights were terminated in the manner prescribed by
subdivision (f) of Section 294 where the recommendation is adoption. The
juvenile court shall grant the petition if it finds by clear and convincing
evidence that the child is no longer likely to be adopted and that
reinstatement of parental rights is in the child’s best interest. If the court
reinstates parental rights over a child who is under 12 years of age and for
whom the new permanent plan will not be reunification with a parent or
legal guardian, the court shall specify the factual basis for its findings that
it is in the best interest of the child to reinstate parental rights. This
subdivision is intended to be retroactive and applies to any child who is
under the jurisdiction of the juvenile court at the time of the hearing
regardless of the date parental rights were terminated.

(j) If the court, by order or judgment, declares the child free from the
custody and control of both parents, or one parent if the other does not have
custody and control, the court shall at the same time order the child referred
to the State Department of Social Services or a licensed adoption agency
for adoptive placement by the agency. However, a petition for adoption
may not be granted until the appellate rights of the natural parents have been
exhausted. The State Department of Social Services or licensed adoption
agency shall be responsible for the custody and supervision of the child and
shall be entitled to the exclusive care and control of the child at all times
until a petition for adoption is granted, except as specified in subdivision
(n). With the consent of the agency, the court may appoint a guardian of
the child, who shall serve until the child is adopted.

(k) Notwithstanding any other provision of law, the application of any
person who, as a relative caretaker or foster parent, has cared for a dependent
child for whom the court has approved a permanent plan for adoption, or
who has been freed for adoption, shall be given preference with respect to
that child over all other applications for adoptive placement if the agency
making the placement determines that the child has substantial emotional
ties to the relative caretaker or foster parent and removal from the relative
caretaker or foster parent would be seriously detrimental to the child’s
emotional well-being.

As used in this subdivision, “preference” means that the application shall
be processed and, if satisfactory, the family study shall be completed before
the processing of the application of any other person for the adoptive
placement of the child.

() (1) An order by the court that a hearing pursuant to this section be
held is not appealable at any time unless all of the following apply:

(A) A petition for extraordinary writ review was filed in a timely manner.
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(B) The petition substantively addressed the specific issues to be
challenged and supported that challenge by an adequate record.

(C) The petition for extraordinary writ review was summarily denied or
otherwise not decided on the merits.

(2) Failure to file a petition for extraordinary writ review within the
period specified by rule, to substantively address the specific issues
challenged, or to support that challenge by an adequate record shall preclude
subsequent review by appeal of the findings and orders made pursuant to
this section.

(3) The Judicial Council shall adopt rules of court, effective January 1,
1995, to ensure all of the following:

(A) A trial court, after issuance of an order directing a hearing pursuant
to this section be held, shall advise all parties of the requirement of filing a
petition for extraordinary writ review as set forth in this subdivision in order
to preserve any right to appeal in these issues. This notice shall be made
orally to a party if the party is present at the time of the making of the order
or by first-class mail by the clerk of the court to the last known address of
a party not present at the time of the making of the order.

(B) The prompt transmittal of the records from the trial court to the
appellate court.

(C) That adequate time requirements for counsel and court personnel
exist to implement the objective of this subdivision.

(D) That the parent or guardian, or their trial counsel or other counsel,
is charged with the responsibility of filing a petition for extraordinary writ
relief pursuant to this subdivision.

(4) The intent of this subdivision is to do both of the following:

(A) Make every reasonable attempt to achieve a substantive and
meritorious review by the appellate court within the time specified in
Sections 366.21 and 366.22 for holding a hearing pursuant to this section.

(B) Encourage the appellate court to determine all writ petitions filed
pursuant to this subdivision on their merits.

(5) This subdivision shall only apply to cases in which an order to set a
hearing pursuant to this section is issued on or after January 1, 1995.

(m) Except for subdivision (j), this section shall also apply to minors
adjudged wards pursuant to Section 727.31.

(n) (1) Notwithstanding Section 8704 of the Family Code or any other
provision of law, the court, at a hearing held pursuant to this section or
anytime thereafter, may designate a current caretaker as a prospective
adoptive parent if the child has lived with the caretaker for at least six
months, the caretaker currently expresses a commitment to adopt the child,
and the caretaker has taken at least one step to facilitate the adoption process.
In determining whether to make that designation, the court may take into
consideration whether the caretaker is listed in the preliminary assessment
prepared by the county department in accordance with subdivision (i) of
Section 366.21 as an appropriate person to be considered as an adoptive
parent for the child and the recommendation of the State Department of
Social Services or licensed adoption agency.
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(2) For purposes of this subdivision, steps to facilitate the adoption
process include, but are not limited to, the following:

(A) Applying for an adoption homestudy.

(B) Cooperating with an adoption homestudy.

(C) Being designated by the court or the licensed adoption agency as the
adoptive family.

(D) Requesting de facto parent status.

(E) Signing an adoptive placement agreement.

(F) Engaging in discussions regarding a postadoption contact agreement.

(G) Working to overcome any impediments that have been identified by
the State Department of Social Services and the licensed adoption agency.

(H) Attending classes required of prospective adoptive parents.

(3) Priortoachange in placement and as soon as possible after a decision
is made to remove a child from the home of a designated prospective
adoptive parent, the agency shall notify the court, the designated prospective
adoptive parent or the current caretaker, if that caretaker would have met
the threshold criteria to be designated as a prospective adoptive parent
pursuant to paragraph (1) on the date of service of this notice, the child’s
attorney, and the child, if the child is 10 years of age or older, of the proposal
in the manner described in Section 16010.6.

(A) Within five court days or seven calendar days, whichever is longer,
of the date of notification, the child, the child’s attorney, or the designated
prospective adoptive parent may file a petition with the court objecting to
the proposal to remove the child, or the court, upon its own motion, may
set a hearing regarding the proposal. The court may, for good cause, extend
the filing period. A caretaker who would have met the threshold criteria to
be designated as a prospective adoptive parent pursuant to paragraph (1) on
the date of service of the notice of proposed removal of the child may file,
together with the petition under this subparagraph, a petition for an order
designating the caretaker as a prospective adoptive parent for purposes of
this subdivision.

(B) A hearing ordered pursuant to this paragraph shall be held as soon
as possible and not later than five court days after the petition is filed with
the court or the court sets a hearing upon its own motion, unless the court
for good cause is unable to set the matter for hearing five court days after
the petition is filed, in which case the court shall set the matter for hearing
as soon as possible. At the hearing, the court shall determine whether the
caretaker has met the threshold criteria to be designated as a prospective
adoptive parent pursuant to paragraph (1), and whether the proposed removal
of the child from the home of the designated prospective adoptive parent is
in the child’s best interest, and the child may not be removed from the home
of the designated prospective adoptive parent unless the court finds that
removal is in the child’s best interest. If the court determines that the
caretaker did not meet the threshold criteria to be designated as a prospective
adoptive parent on the date of service of the notice of proposed removal of
the child, the petition objecting to the proposed removal filed by the caretaker
shall be dismissed. If the caretaker was designated as a prospective adoptive
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parent prior to this hearing, the court shall inquire into any progress made
by the caretaker towards the adoption of the child since the caretaker was
designated as a prospective adoptive parent.

(C) A determination by the court that the caretaker is a designated
prospective adoptive parent pursuant to paragraph (1) or subparagraph (B)
does not make the caretaker a party to the dependency proceeding nor does
it confer on the caretaker any standing to object to any other action of the
department or licensed adoption agency, unless the caretaker has been
declared a de facto parent by the court prior to the notice of removal served
pursuant to paragraph (3).

(D) Ifapetition objecting to the proposal to remove the child is not filed,
and the court, upon its own motion, does not set a hearing, the child may
be removed from the home of the designated prospective adoptive parent
without a hearing.

(4) Notwithstanding paragraph (3), if the State Department of Social
Services or a licensed adoption agency determines that the child must be
removed from the home of the caretaker who is or may be a designated
prospective adoptive parent immediately, due to a risk of physical or
emotional harm, the agency may remove the child from that home and is
not required to provide notice prior to the removal. However, as soon as
possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated prospective
adoptive parent, the child’s attorney, and the child, if the child is 10 years
of age or older, of the removal. Within five court days or seven calendar
days, whichever is longer, of the date of notification of the removal, the
child, the child’s attorney, or the caretaker who is or may be a designated
prospective adoptive parent may petition for, or the court on its own motion
may set, a noticed hearing pursuant to paragraph (3). The court may, for
good cause, extend the filing period.

(5) Except as provided in subdivision (b) of Section 366.28, an order by
the court issued after a hearing pursuant to this subdivision shall not be
appealable.

(6) Nothing in this section shall preclude a county child protective
services agency from fully investigating and responding to alleged abuse
or neglect of a child pursuant to Section 11165.5 of the Penal Code.

(7) The Judicial Council shall prepare forms to facilitate the filing of the
petitions described in this subdivision, which shall become effective on
January 1, 2006.

(o) The implementation and operation of the amendments to paragraph
(3) of subdivision (c) and subparagraph (A) of paragraph (4) of subdivision
(c) enacted at the 2005-06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

SEC. 28.5. Section 366.26 of the Welfare and Institutions Code is
amended to read:

366.26. (a) This section applies to children who are adjudged dependent
children of the juvenile court pursuant to subdivision (d) of Section 360.
The procedures specified herein are the exclusive procedures for conducting
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these hearings; Part 2 (commencing with Section 3020) of Division 8 of the
Family Code is not applicable to these proceedings. Section 8616.5 of the
Family Code is applicable and available to all dependent children meeting
the requirements of that section, if the postadoption contact agreement has
been entered into voluntarily. For children who are adjudged dependent
children of the juvenile court pursuant to subdivision (d) of Section 360,
this section and Sections 8604, 8605, 8606, and 8700 of the Family Code
and Chapter 5 (commencing with Section 7660) of Part 3 of Division 12 of
the Family Code specify the exclusive procedures for permanently
terminating parental rights with regard to, or establishing legal guardianship
of, the child while the child is a dependent child of the juvenile court.

(b) At the hearing, which shall be held in juvenile court for all children
who are dependents of the juvenile court, the court, in order to provide
stable, permanent homes for these children, shall review the report as
specified in Section 361.5, 366.21, or 366.22, shall indicate that the court
has read and considered it, shall receive other evidence that the parties may
present, and then shall make findings and orders in the following order of
preference:

(1) Terminate the rights of the parent or parents and order that the child
be placed for adoption and, upon the filing of a petition for adoption in the
juvenile court, order that a hearing be set. The court shall proceed with the
adoption after the appellate rights of the natural parents have been exhausted.

(2) Appoint a relative or relatives with whom the child is currently residing
as legal guardian or guardians for the child, and order that letters of
guardianship issue.

(3) On making a finding under paragraph (3) of subdivision (c), identify
adoption as the permanent placement goal and order that efforts be made
to locate an appropriate adoptive family for the child within a period not to
exceed 180 days.

(4) Appointa nonrelative legal guardian for the child and order that letters
of guardianship issue.

(5) Order that the child be placed in long-term foster care, subject to the
periodic review of the juvenile court under Section 366.3.

In choosing among the above alternatives the court shall proceed pursuant
to subdivision (c).

(c) (1) If the court determines, based on the assessment provided as
ordered under subdivision (i) of Section 366.21 or subdivision (b) of Section
366.22, and any other relevant evidence, by a clear and convincing standard,
that it is likely the child will be adopted, the court shall terminate parental
rights and order the child placed for adoption. The fact that the child is not
yet placed in a preadoptive home nor with a relative or foster family who
is prepared to adopt the child, shall not constitute a basis for the court to
conclude that it is not likely the child will be adopted. A finding under
subdivision (b) or paragraph (1) of subdivision (e) of Section 361.5 that
reunification services shall not be offered, under subdivision (e) of Section
366.21 that the whereabouts of a parent have been unknown for six months
or that the parent has failed to visit or contact the child for six months or
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that the parent has been convicted of a felony indicating parental unfitness,
or, under Section 366.21 or 366.22, that the court has continued to remove
the child from the custody of the parent or guardian and has terminated
reunification services, shall constitute a sufficient basis for termination of
parental rights. Under these circumstances, the court shall terminate parental
rights unless either of the following applies:

(A) The childis living with a relative who is unable or unwilling to adopt
the child because of circumstances that do not include an unwillingness to
accept legal or financial responsibility for the child, but who is willing and
capable of providing the child with a stable and permanent environment
through legal guardianship, and the removal of the child from the custody
of his or her relative would be detrimental to the emotional well-being of
the child. For purposes of an Indian child, “relative” shall include an
“extended family member,” as defined in the federal Indian Child Welfare
Act (25 U.S.C. Sec. 1903(2)).

(B) The court finds a compelling reason for determining that termination
would be detrimental to the child due to one or more of the following
circumstances:

(i) The parents have maintained regular visitation and contact with the
child and the child would benefit from continuing the relationship.

(if) A child 12 years of age or older objects to termination of parental
rights.

(iii) The child is placed in a residential treatment facility, adoption is
unlikely or undesirable, and continuation of parental rights will not prevent
finding the child a permanent family placement if the parents cannot resume
custody when residential care is no longer needed.

(iv) The child is living with a foster parent or Indian custodian who is
unable or unwilling to adopt the child because of exceptional circumstances,
that do not include an unwillingness to accept legal or financial responsibility
for the child, but who is willing and capable of providing the child with a
stable and permanent environment and the removal of the child from the
physical custody of his or her foster parent or Indian custodian would be
detrimental to the emotional well-being of the child. This clause does not
apply to any child who is either (I) under six years of age or (1) a member
of a sibling group where at least one child is under six years of age and the
siblings are, or should be, permanently placed together.

(v) There would be substantial interference with a child’s sibling
relationship, taking into consideration the nature and extent of the
relationship, including, but not limited to, whether the child was raised with
a sibling in the same home, whether the child shared significant common
experiences or has existing close and strong bonds with a sibling, and
whether ongoing contact is in the child’s best interest, including the child’s
long-term emotional interest, as compared to the benefit of legal permanence
through adoption.

(vi) The child is an Indian child and there is a compelling reason for
determining that termination of parental rights would not be in the best
interest of the child, including, but not limited to:
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(I) Termination of parental rights would substantially interfere with the
child’s connection to his or her tribal community or the child’s tribal
membership rights.

(1) The child’s tribe has identified guardianship, long-term foster care
with a fit and willing relative, or another planned permanent living
arrangement for the child.

If the court finds that termination of parental rights would be detrimental
to the child pursuant to clause (i), (ii), (iii), (iv), (v), or (vi), it shall state its
reasons in writing or on the record.

(2) The court shall not terminate parental rights if:

(A) At each hearing at which the court was required to consider
reasonable efforts or services, the court has found that reasonable efforts
were not made or that reasonable services were not offered or provided.

(B) In the case of an Indian child:

(i) At the hearing terminating parental rights, the court has found that
active efforts were not made as required in Section 361.7.

(ii) The court does not make a determination at the hearing terminating
parental rights, supported by evidence beyond a reasonable doubt, including
testimony of one or more “qualified expert witnesses” as defined in Section
224.6, that the continued custody of the child by the parent is likely to result
in serious emotional or physical damage to the child.

(3) If the court finds that termination of parental rights would not be
detrimental to the child pursuant to paragraph (1) and that the child has a
probability for adoption but is difficult to place for adoption and there is no
identified or available prospective adoptive parent, the court may identify
adoption as the permanent placement goal and without terminating parental
rights, order that efforts be made to locate an appropriate adoptive family
for the child, within the state or out of the state, within a period not to exceed
180 days. During this 180-day period, the public agency responsible for
seeking adoptive parents for each child shall, to the extent possible, ask
each child who is 10 years of age or older, to identify any individuals, other
than the child’s siblings, who are important to the child, in order to identify
potential adoptive parents. The public agency may ask any other child to
provide that information, as appropriate. During the 180-day period, the
public agency shall, to the extent possible, contact other private and public
adoption agencies regarding the availability of the child for adoption. During
the 180-day period, the public agency shall conduct the search for adoptive
parents in the same manner as prescribed for children in Sections 8708 and
8709 of the Family Code. At the expiration of this period, another hearing
shall be held and the court shall proceed pursuant to paragraph (1) or (4) of
subdivision (b). For purposes of this section, a child may only be found to
be difficult to place for adoption if there is no identified or available
prospective adoptive parent for the child because of the child’s membership
in a sibling group, or the presence of a diagnosed medical, physical, or
mental handicap, or the child is the age of seven years or more.

(4) (A) If the court finds that adoption of the child or termination of
parental rights is not in the best interest of the child, because one of the
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conditions in clause (i), (ii), (iii), (iv), (v), or (vi) of subparagraph (B) of
paragraph (1) or in paragraph (2) applies, the court shall either order that
the present caretakers or other appropriate persons shall become legal
guardians of the child or order that the child remain in long-term foster care.
Legal guardianship shall be considered before long-term foster care, if it is
in the best interests of the child and if a suitable guardian can be found. A
child who is 10 years of age or older, shall be asked to identify any
individuals, other than the child’s siblings, who are important to the child,
in order to identify potential guardians. The agency may ask any other child
to provide that information, as appropriate.

(B) If the child is living with a relative or a foster parent who is willing
and capable of providing a stable and permanent environment, but not willing
to become a legal guardian, the child shall not be removed from the home
if the court finds the removal would be seriously detrimental to the emotional
well-being of the child because the child has substantial psychological ties
to the relative caretaker or foster parents.

(C) The court shall also make an order for visitation with the parents or
guardians unless the court finds by a preponderance of the evidence that
the visitation would be detrimental to the physical or emotional well-being
of the child.

(5) If the court finds that the child should not be placed for adoption, that
legal guardianship shall not be established, and that there are no suitable
foster parents except exclusive-use homes available to provide the child
with a stable and permanent environment, the court may order the care,
custody, and control of the child transferred from the county welfare
department to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director regarding the
suitability of the transfer. The transfer shall be subject to further court orders.

The licensed foster family agency shall place the child in a suitable
licensed or exclusive-use home that has been certified by the agency as
meeting licensing standards. The licensed foster family agency shall be
responsible for supporting the child and providing appropriate services to
the child, including those services ordered by the court. Responsibility for
the support of the child shall not, in and of itself, create liability on the part
of the foster family agency to third persons injured by the child. Those
children whose care, custody, and control are transferred to a foster family
agency shall not be eligible for foster care maintenance payments or child
welfare services, except for emergency response services pursuant to Section
16504.

(d) The proceeding for the appointment of a guardian for a child who is
a dependent of the juvenile court shall be in the juvenile court. If the court
finds pursuant to this section that legal guardianship is the appropriate
permanent plan, it shall appoint the legal guardian and issue letters of
guardianship. The assessment prepared pursuant to subdivision (g) of Section
361.5, subdivision (i) of Section 366.21, and subdivision (b) of Section
366.22 shall be read and considered by the court prior to the appointment,
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and this shall be reflected in the minutes of the court. The person preparing
the assessment may be called and examined by any party to the proceeding.

(e) The proceeding for the adoption of a child who is a dependent of the
juvenile court shall be in the juvenile court if the court finds pursuant to
this section that adoption is the appropriate permanent plan and the petition
for adoption is filed in the juvenile court. Upon the filing of a petition for
adoption, the juvenile court shall order that an adoption hearing be set. The
court shall proceed with the adoption after the appellate rights of the natural
parents have been exhausted. The full report required by Section 8715 of
the Family Code shall be read and considered by the court prior to the
adoption and this shall be reflected in the minutes of the court. The person
preparing the report may be called and examined by any party to the
proceeding. It is the intent of the Legislature, pursuant to this subdivision,
to give potential adoptive parents the option of filing in the juvenile court
the petition for the adoption of a child who is a dependent of the juvenile
court. Nothing in this section is intended to prevent the filing of a petition
for adoption in any other court as permitted by law, instead of in the juvenile
court.

(f) At the beginning of any proceeding pursuant to this section, if the
child or the parents are not being represented by previously retained or
appointed counsel, the court shall proceed as follows:

(1) In accordance with subdivision (c) of Section 317, if a child before
the court is without counsel, the court shall appoint counsel unless the court
finds that the child would not benefit from the appointment of counsel. The
court shall state on the record its reasons for that finding.

(2) If a parent appears without counsel and is unable to afford counsel,
the court shall appoint counsel for the parent, unless this representation is
knowingly and intelligently waived. The same counsel shall not be appointed
to represent both the child and his or her parent. The public defender or
private counsel may be appointed as counsel for the parent.

(3) Private counsel appointed under this section shall receive a reasonable
sum for compensation and expenses, the amount of which shall be
determined by the court. The amount shall be paid by the real parties in
interest, other than the child, in any proportions the court deems just.
However, if the court finds that any of the real parties in interest are unable
to afford counsel, the amount shall be paid out of the general fund of the
county.

(g) The court may continue the proceeding for a period of time not to
exceed 30 days as necessary to appoint counsel, and to enable counsel to
become acquainted with the case.

(h) (1) Atall proceedings under this section, the court shall consider the
wishes of the child and shall act in the best interests of the child.

(2) In accordance with Section 349, the child shall be present in court if
the child or the child’s counsel so requests or the court so orders. If the child
is 10 years of age or older and is not present at a hearing held pursuant to
this section, the court shall determine whether the minor was properly
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notified of his or her right to attend the hearing and inquire as to the reason
why the child is not present.

(3) (A) The testimony of the child may be taken in chambers and outside
the presence of the child’s parent or parents, if the child’s parent or parents
are represented by counsel, the counsel is present, and any of the following
circumstances exists:

(i) The court determines that testimony in chambers is necessary to ensure
truthful testimony.

(if) The child is likely to be intimidated by a formal courtroom setting.

(iii) The child is afraid to testify in front of his or her parent or parents.

(B) After testimony in chambers, the parent or parents of the child may
elect to have the court reporter read back the testimony or have the testimony
summarized by counsel for the parent or parents.

(C) The testimony of a child also may be taken in chambers and outside
the presence of the guardian or guardians of a child under the circumstances
specified in this subdivision.

(i) (1) Any order of the court permanently terminating parental rights
under this section shall be conclusive and binding upon the child, upon the
parent or parents and upon all other persons who have been served with
citation by publication or otherwise as provided in this chapter. After making
the order, the juvenile court shall have no power to set aside, change, or
modify it, except as provided in paragraph (2), but nothing in this section
shall be construed to limit the right to appeal the order.

(2) A child who has not been adopted after the passage of at least three
years from the date the court terminated parental rights and for whom the
court has determined that adoption is no longer the permanent plan may
petition the juvenile court to reinstate parental rights pursuant to the
procedure prescribed by Section 388. The child may file the petition prior
to the expiration of this three-year period if the State Department of Social
Services or licensed adoption agency that is responsible for custody and
supervision of the child as described in subdivision (j) and the child stipulate
that the child is no longer likely to be adopted. A child over 12 years of age
shall sign the petition in the absence of a showing of good cause as to why
the child could not do so. If it appears that the best interests of the child
may be promoted by reinstatement of parental rights, the court shall order
that a hearing be held and shall give prior notice, or cause prior notice to
be given, to the social worker or probation officer and to the child’s attorney
of record, or, if there is no attorney of record for the child, to the child, and
the child’s tribe, if applicable, by means prescribed by subdivision (c) of
Section 297. The court shall order the child or the social worker or probation
officer to give prior notice of the hearing to the child’s former parent or
parents whose parental rights were terminated in the manner prescribed by
subdivision () of Section 294 where the recommendation is adoption. The
juvenile court shall grant the petition if it finds by clear and convincing
evidence that the child is no longer likely to be adopted and that
reinstatement of parental rights is in the child’s best interest. If the court
reinstates parental rights over a child who is under 12 years of age and for
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whom the new permanent plan will not be reunification with a parent or
legal guardian, the court shall specify the factual basis for its findings that
it is in the best interest of the child to reinstate parental rights. This
subdivision is intended to be retroactive and applies to any child who is
under the jurisdiction of the juvenile court at the time of the hearing
regardless of the date parental rights were terminated.

(j) If the court, by order or judgment, declares the child free from the
custody and control of both parents, or one parent if the other does not have
custody and control, the court shall at the same time order the child referred
to the State Department of Social Services or a licensed adoption agency
for adoptive placement by the agency. However, a petition for adoption
may not be granted until the appellate rights of the natural parents have been
exhausted. The State Department of Social Services or licensed adoption
agency shall be responsible for the custody and supervision of the child and
shall be entitled to the exclusive care and control of the child at all times
until a petition for adoption is granted, except as specified in subdivision
(n). With the consent of the agency, the court may appoint a guardian of
the child, who shall serve until the child is adopted.

(k) Notwithstanding any other provision of law, the application of any
person who, as a relative caretaker or foster parent, has cared for a dependent
child for whom the court has approved a permanent plan for adoption, or
who has been freed for adoption, shall be given preference with respect to
that child over all other applications for adoptive placement if the agency
making the placement determines that the child has substantial emotional
ties to the relative caretaker or foster parent and removal from the relative
caretaker or foster parent would be seriously detrimental to the child’s
emotional well-being.

As used in this subdivision, “preference” means that the application shall
be processed and, if satisfactory, the family study shall be completed before
the processing of the application of any other person for the adoptive
placement of the child.

() (1) An order by the court that a hearing pursuant to this section be
held is not appealable at any time unless all of the following apply:

(A) A petition for extraordinary writ review was filed in a timely manner.

(B) The petition substantively addressed the specific issues to be
challenged and supported that challenge by an adequate record.

(C) The petition for extraordinary writ review was summarily denied or
otherwise not decided on the merits.

(2) Failure to file a petition for extraordinary writ review within the
period specified by rule, to substantively address the specific issues
challenged, or to support that challenge by an adequate record shall preclude
subsequent review by appeal of the findings and orders made pursuant to
this section.

(3) The Judicial Council shall adopt rules of court, effective January 1,
1995, to ensure all of the following:

(A) A trial court, after issuance of an order directing a hearing pursuant
to this section be held, shall advise all parties of the requirement of filing a
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petition for extraordinary writ review as set forth in this subdivision in order
to preserve any right to appeal in these issues. This notice shall be made
orally to a party if the party is present at the time of the making of the order
or by first-class mail by the clerk of the court to the last known address of
a party not present at the time of the making of the order.

(B) The prompt transmittal of the records from the trial court to the
appellate court.

(C) That adequate time requirements for counsel and court personnel
exist to implement the objective of this subdivision.

(D) That the parent or guardian, or their trial counsel or other counsel,
is charged with the responsibility of filing a petition for extraordinary writ
relief pursuant to this subdivision.

(4) The intent of this subdivision is to do both of the following:

(A) Make every reasonable attempt to achieve a substantive and
meritorious review by the appellate court within the time specified in
Sections 366.21 and 366.22 for holding a hearing pursuant to this section.

(B) Encourage the appellate court to determine all writ petitions filed
pursuant to this subdivision on their merits.

(5) This subdivision shall only apply to cases in which an order to set a
hearing pursuant to this section is issued on or after January 1, 1995.

(m) Except for subdivision (j), this section shall also apply to minors
adjudged wards pursuant to Section 727.31.

(n) (1) Notwithstanding Section 8704 of the Family Code or any other
provision of law, the court, at a hearing held pursuant to this section or
anytime thereafter, may designate a current caretaker as a prospective
adoptive parent if the child has lived with the caretaker for at least six
months, the caretaker currently expresses a commitment to adopt the child,
and the caretaker has taken at least one step to facilitate the adoption process.
In determining whether to make that designation, the court may take into
consideration whether the caretaker is listed in the preliminary assessment
prepared by the county department in accordance with subdivision (i) of
Section 366.21 as an appropriate person to be considered as an adoptive
parent for the child and the recommendation of the State Department of
Social Services or licensed adoption agency.

(2) For purposes of this subdivision, steps to facilitate the adoption
process include, but are not limited to, the following:

(A) Applying for an adoption home study.

(B) Cooperating with an adoption home study.

(C) Being designated by the court or the licensed adoption agency as the
adoptive family.

(D) Requesting de facto parent status.

(E) Signing an adoptive placement agreement.

(F) Engaging in discussions regarding a postadoption contact agreement.

(G) Working to overcome any impediments that have been identified by
the State Department of Social Services and the licensed adoption agency.

(H) Attending classes required of prospective adoptive parents.
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(3) Priortoachange in placement and as soon as possible after a decision
is made to remove a child from the home of a designated prospective
adoptive parent, the agency shall notify the court, the designated prospective
adoptive parent or the current caretaker, if that caretaker would have met
the threshold criteria to be designated as a prospective adoptive parent
pursuant to paragraph (1) on the date of service of this notice, the child’s
attorney, and the child, if the child is 10 years of age or older, of the proposal
in the manner described in Section 16010.6.

(A) Within five court days or seven calendar days, whichever is longer,
of the date of notification, the child, the child’s attorney, or the designated
prospective adoptive parent may file a petition with the court objecting to
the proposal to remove the child, or the court, upon its own motion, may
set a hearing regarding the proposal. The court may, for good cause, extend
the filing period. A caretaker who would have met the threshold criteria to
be designated as a prospective adoptive parent pursuant to paragraph (1) on
the date of service of the notice of proposed removal of the child may file,
together with the petition under this subparagraph, a petition for an order
designating the caretaker as a prospective adoptive parent for purposes of
this subdivision.

(B) A hearing ordered pursuant to this paragraph shall be held as soon
as possible and not later than five court days after the petition is filed with
the court or the court sets a hearing upon its own motion, unless the court
for good cause is unable to set the matter for hearing five court days after
the petition is filed, in which case the court shall set the matter for hearing
as soon as possible. At the hearing, the court shall determine whether the
caretaker has met the threshold criteria to be designated as a prospective
adoptive parent pursuant to paragraph (1), and whether the proposed removal
of the child from the home of the designated prospective adoptive parent is
in the child’s best interest, and the child may not be removed from the home
of the designated prospective adoptive parent unless the court finds that
removal is in the child’s best interest. If the court determines that the
caretaker did not meet the threshold criteria to be designated as a prospective
adoptive parent on the date of service of the notice of proposed removal of
the child, the petition objecting to the proposed removal filed by the caretaker
shall be dismissed. If the caretaker was designated as a prospective adoptive
parent prior to this hearing, the court shall inquire into any progress made
by the caretaker towards the adoption of the child since the caretaker was
designated as a prospective adoptive parent.

(C) A determination by the court that the caretaker is a designated
prospective adoptive parent pursuant to paragraph (1) or subparagraph (B)
does not make the caretaker a party to the dependency proceeding nor does
it confer on the caretaker any standing to object to any other action of the
department or licensed adoption agency, unless the caretaker has been
declared a de facto parent by the court prior to the notice of removal served
pursuant to paragraph (3).

(D) Ifapetition objecting to the proposal to remove the child is not filed,
and the court, upon its own motion, does not set a hearing, the child may
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be removed from the home of the designated prospective adoptive parent
without a hearing.

(4) Notwithstanding paragraph (3), if the State Department of Social
Services or a licensed adoption agency determines that the child must be
removed from the home of the caretaker who is or may be a designated
prospective adoptive parent immediately, due to a risk of physical or
emotional harm, the agency may remove the child from that home and is
not required to provide notice prior to the removal. However, as soon as
possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated prospective
adoptive parent, the child’s attorney, and the child, if the child is 10 years
of age or older, of the removal. Within five court days or seven calendar
days, whichever is longer, of the date of notification of the removal, the
child, the child’s attorney, or the caretaker who is or may be a designated
prospective adoptive parent may petition for, or the court on its own motion
may set, a noticed hearing pursuant to paragraph (3). The court may, for
good cause, extend the filing period.

(5) Except as provided in subdivision (b) of Section 366.28, an order by
the court issued after a hearing pursuant to this subdivision shall not be
appealable.

(6) Nothing in this section shall preclude a county child protective
services agency from fully investigating and responding to alleged abuse
or neglect of a child pursuant to Section 11165.5 of the Penal Code.

(7) The Judicial Council shall prepare forms to facilitate the filing of the
petitions described in this subdivision, which shall become effective on
January 1, 2006.

(o) The implementation and operation of the amendments to paragraph
(3) of subdivision (c) and subparagraph (A) of paragraph (4) of subdivision
(c) enacted at the 2005-06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

SEC. 29. Section 16500.1 of the Welfare and Institutions Code is
amended to read:

16500.1. (a) It is the intent of the Legislature to use the strengths of
families and communities to serve the needs of children who are alleged to
be abused or neglected, as described in Section 300, to reduce the necessity
for removing these children from their home, to encourage speedy
reunification of families when it can be safely accomplished, to locate
permanent homes and families for children who cannot return to their
biological families, to reduce the number of placements experienced by
these children, to ensure that children leaving the foster care system have
support within their communities, to improve the quality and homelike
nature of out-of-home care, and to foster the educational progress of children
in out-of-home care.

(b) In order to achieve the goals specified in subdivision (a), the state
shall encourage the development of approaches to child protection that do
all of the following:
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(1) Allow children to remain in their own schools, in close proximity to
their families.

(2) Increase the number and quality of foster families available to serve
these children.

(3) Use a team approach to foster care that permits the biological and
foster family and the child to be part of that team.

(4) Use team decisionmaking in case planning.

(5) Provide support to foster children and foster families.

(6) Ensure that licensing requirements do not create barriers to recruitment
of qualified, high-quality foster homes.

(7) Provide training for foster parents and professional staff on working
effectively with families and communities.

(8) Encourage foster parents to serve as mentors and role models for
biological parents.

(9) Use community resources, including community-based agencies and
volunteer organizations, to assist in developing placements for children and
to provide support for children and their families.

(10) Ensure an appropriate array of placement resources for children in
need of out-of-home care.

(11) Ensure that no child leaves foster care without a lifelong connection
to a committed adult.

(12) Ensure that children are actively involved in the case plan and
permanency planning process.

(c) (1) Each county shall provide the department with a disaster response
plan describing how county programs assisted under Part B (commencing
with Section 620) and Part E (commencing with Section 670) of Subchapter
IV of Chapter 7 of Title 42 of the United States Code (Titles IV-B and IV-E
of the Social Security Act) would respond to a disaster. The plan shall set
forth procedures describing how each county will perform the following
services:

(A) Identify, locate, and continue availability of services for children
under state care or supervision who are displaced or adversely affected by
a disaster.

(B) Respond, as appropriate, to new child welfare cases in areas adversely
affected by a disaster, and provide services in those cases.

(C) Remain in communication with caseworkers and other essential child
welfare personnel who are displaced because of a disaster.

(D) Preserve essential program records.

(E) Coordinate services and share information with other counties.

(2) The department shall review its disaster plan with respect to
subparagraphs (A) to (E), inclusive, of paragraph (1), and shall revise the
plan to clarify the role and responsibilities of the state in the event of a
disaster.

(3) The department shall consult with counties to identify opportunities
for collaboration between counties, and between the county and the state,
in the event of a disaster.
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(d) In carrying out the requirements of subdivisions (b) and (c), the
department shall do all of the following:

(1) Consider the existing array of program models provided in statute
and in practice, including, but not limited to, wraparound services, as defined
in Section 18251, children’s systems of care, as provided for in Section
5852, the Oregon Family Unity or Santa Clara County Family Conference
models, which include family conferences at key points in the casework
process, such as when out-of-home placement or return home is considered,
and the Annie E. Casey Foundation Family to Family initiative, which uses
team decisionmaking in case planning, community-based placement practices
requiring that children be placed in foster care in the communities where
they resided prior to placement, and involve foster families as team members
in family reunification efforts.

(2) Ensure that emergency response services, family maintenance services,
family reunification services, and permanent placement services are
coordinated with the implementation of the models described in paragraph
().
(3) Ensure consistency between child welfare services program
regulations and the program models described in paragraph (1).

(e) The department, in conjunction with stakeholders, including, but not
limited to, county child welfare services agencies, foster parent and group
home associations, the California Youth Connection, and other child
advocacy groups, shall review the existing child welfare services program
regulations to ensure that these regulations are consistent with the legislative
intent specified in subdivision (a). This review shall also determine how to
incorporate the best practice guidelines for assessment of children and
families receiving child welfare and foster care services, as required by
Section 16501.2.

(f) The department shall report to the Legislature on the results of the
actions taken under this section on or before January 1, 2002.

SEC. 30. Section 16501.1 of the Welfare and Institutions Code is
amended to read:

16501.1. (a) (1) The Legislature finds and declares that the foundation
and central unifying tool in child welfare services is the case plan.

(2) The Legislature further finds and declares that a case plan ensures
that the child receives protection and safe and proper care and case
management, and that services are provided to the child and parents or other
caretakers, as appropriate, in order to improve conditions in the parent’s
home, to facilitate the safe return of the child to a safe home or the permanent
placement of the child, and to address the needs of the child while in foster
care.

(b) (1) A case planshall be based upon the principles of this section and
shall document that a preplacement assessment of the service needs of the
child and family, and preplacement preventive services, have been provided,
and that reasonable efforts to prevent out-of-home placement have been
made.
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(2) In determining the reasonable services to be offered or provided, the
child’s health and safety shall be the paramount concerns.

(3) Reasonable services shall be offered or provided to make it possible
for a child to return to a safe home environment, unless, pursuant to
subdivisions (b) and (e) of Section 361.5, the court determines that
reunification services shall not be provided.

(4) If reasonable services are not ordered, or are terminated, reasonable
efforts shall be made to place the child in a timely manner in accordance
with the permanent plan and to complete all steps necessary to finalize the
permanent placement of the child.

(c) (1) If out-of-home placement is used to attain case plan goals, the
decision regarding choice of placement shall be based upon selection of a
safe setting that is the least restrictive or most familylike and the most
appropriate setting that is available and in close proximity to the parent’s
home, proximity to the child’s school, consistent with the selection of the
environment best suited to meet the child’s special needs and best interests,
or both. The selection shall consider, in order of priority, placement with
relatives, tribal members, and foster family, group care, and residential
treatment pursuant to Section 7950 of the Family Code.

(2) In addition to the requirements of paragraph (1), and taking into
account other statutory considerations regarding placement, the selection
of the most appropriate home that will meet the child’s special needs and
best interests shall also promote educational stability by taking into
consideration proximity to the child’s school attendance area.

(d) A written case plan shall be completed within a maximum of 60 days
of the initial removal of the child or of the in-person response required under
subdivision (f) of Section 16501 if the child has not been removed from his
or her home, or by the date of the dispositional hearing pursuant to Section
358, whichever occurs first. The case plan shall be updated, as the service
needs of the child and family dictate. At a minimum, the case plan shall be
updated in conjunction with each status review hearing conducted pursuant
to Section 366.21, and the hearing conducted pursuant to Section 366.26,
but no less frequently than once every six months. Each updated case plan
shall include a description of the services that have been provided to the
child under the plan and an evaluation of the appropriateness and
effectiveness of those services.

(1) Itis the intent of the Legislature that extending the maximum time
available for preparing a written case plan from 30 to 60 days will afford
caseworkers time to actively engage families, and to solicit and integrate
into the case plan the input of the child and the child’s family, as well as
the input of relatives and other interested parties.

(2) The extension of the maximum time available for preparing a written
case plan from the 30 to 60 days shall be effective 90 days after the date
that the department gives counties written notice that necessary changes
have been made to the Child Welfare Services Case Management System
to account for the 60-day timeframe for preparing a written case plan.
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(e) The child welfare services case plan shall be comprehensive enough
to meet the juvenile court dependency proceedings requirements pursuant
to Article 6 (commencing with Section 300) of Chapter 2 of Part 1 of
Division 2.

(f) The case plan shall be developed as follows:

(1) The case plan shall be based upon an assessment of the circumstances
that required child welfare services intervention. The child shall be involved
in developing the case plan as age and developmentally appropriate.

(2) The case plan shall identify specific goals and the appropriateness of
the planned services in meeting those goals.

(3) The case plan shall identify the original allegations of abuse or neglect,
as defined in Article 2.5 (commencing with Section 11164) of Chapter 2 of
Title 1 of Part 4 of the Penal Code, or the conditions cited as the basis for
declaring the child a dependent of the court pursuant to Section 300, or all
of these, and the other precipitating incidents that led to child welfare
services intervention.

(4) The case plan shall include a description of the schedule of the social
worker contacts with the child and the family or other caretakers. The
frequency of these contacts shall be in accordance with regulations adopted
by the State Department of Social Services. If the child has been placed in
foster care out of state, the county social worker or a social worker on the
staff of the social services agency in the state in which the child has been
placed shall visit the child in a foster family home or the home of a relative
at least every 12 months and submit a report to the court on each visit. For
children in out-of-state group home facilities, visits shall be conducted at
least monthly, pursuant to Section 16516.5. At least once every six months,
at the time of a regularly scheduled social worker contact with the foster
child, the child’s social worker shall inform the child of his or her rights as
a foster child, as specified in Section 16001.9. The social worker shall
provide the information to the child in a manner appropriate to the age or
developmental level of the child.

(5) (A) When out-of-home services are used, the frequency of contact
between the natural parents or legal guardians and the child shall be specified
in the case plan. The frequency of those contacts shall reflect overall case
goals, and consider other principles outlined in this section.

(B) Information regarding any court-ordered visitation between the child
and the natural parents or legal guardians, and the terms and conditions
needed to facilitate the visits while protecting the safety of the child, shall
be provided to the child’s out-of-home caregiver as soon as possible after
the court order is made.

(6) When out-of-home placement is made, the case plan shall include
provisions for the development and maintenance of sibling relationships as
specified in subdivisions (b), (c), and (d) of Section 16002. If appropriate,
when siblings who are dependents of the juvenile court are not placed
together, the social worker for each child, if different, shall communicate
with each of the other social workers and ensure that the child’s siblings
are informed of significant life events that occur within their extended
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family. Unless it has been determined that it is inappropriate in a particular
case to keep siblings informed of significant life events that occur within
the extended family, the social worker shall determine the appropriate means
and setting for disclosure of this information to the child commensurate
with the child’s age and emotional well-being. These significant life events
shall include, but shall not be limited to, the following:

(A) The death of an immediate relative.

(B) The birth of a sibling.

(C) Significant changes regarding a dependent child, unless the child
objects to the sharing of the information with his or her siblings, including
changes in placement, major medical or mental health diagnoses, treatments,
or hospitalizations, arrests, and changes in the permanent plan.

(7) If out-of-home placement is made in a foster family home, group
home or other child care institution that is either a substantial distance from
the home of the child’s parent or out of state, the case plan shall specify the
reasons why that placement is in the best interest of the child. When an
out-of-state group home placement is recommended or made, the case plan
shall, in addition, specify compliance with Section 7911.1 of the Family
Code.

(8) (A) If out-of-home services are used, or if parental rights have been
terminated and the case plan is placement for adoption, the case plan shall
include a recommendation regarding the appropriateness of unsupervised
visitation between the child and any of the child’s siblings. This
recommendation shall include a statement regarding the child’s and the
siblings’ willingness to participate in unsupervised visitation. If the case
plan includes a recommendation for unsupervised sibling visitation, the plan
shall also note that information necessary to accomplish this visitation has
been provided to the child or to the child’s siblings.

(B) Information regarding the schedule and frequency of the visits
between the child and siblings, as well as any court-ordered terms and
conditions needed to facilitate the visits while protecting the safety of the
child, shall be provided to the child’s out-of-home caregiver as soon as
possible after the court order is made.

(9) If out-of-home services are used and the goal is reunification, the
case plan shall describe the services to be provided to assist in reunification
and the services to be provided concurrently to achieve legal permanency
if efforts to reunify fail. The plan shall also consider in-state and out-of-state
placements, the importance of developing and maintaining sibling
relationships pursuant to Section 16002, and the desire and willingness of
the caregiver to provide legal permanency for the child if reunification is
unsuccessful.

(10) If out-of-home services are used, the child has been in care for at
least 12 months, and the goal is not adoptive placement, the case plan shall
include documentation of the compelling reason or reasons why termination
of parental rights is not in the child’s best interest. A determination
completed or updated within the past 12 months by the department when it
is acting as an adoption agency or by a licensed adoption agency that it is
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unlikely that the child will be adopted, or that one of the conditions described
in paragraph (1) of subdivision (c) of Section 366.26 applies, shall be deemed
a compelling reason.

(11) (A) Parents and legal guardians shall have an opportunity to review
the case plan, and to sign it whenever possible, and then shall receive a copy
of the plan. In any voluntary service or placement agreement, the parents
or legal guardians shall be required to review and sign the case plan.
Whenever possible, parents and legal guardians shall participate in the
development of the case plan.

(B) Parents and legal guardians shall be advised that, pursuant to Section
1228.1 of the Evidence Code, neither their signature on the child welfare
services case plan nor their acceptance of any services prescribed in the
child welfare services case plan shall constitute an admission of guilt or be
used as evidence against the parent or legal guardian in a court of law.
However, they shall also be advised that the parent’s or guardian’s failure
to cooperate, except for good cause, in the provision of services specified
in the child welfare services case plan may be used in any hearing held
pursuant to Section 366.21 or 366.22 as evidence.

(12) A child shall be given a meaningful opportunity to participate in the
development of the case plan and state his or her preference for foster care
placement. A child who is 12 years of age or older and in a permanent
placement shall also be given the opportunity to review the case plan, sign
the case plan, and receive a copy of the case plan.

(13) The case plan shall be included in the court report and shall be
considered by the court at the initial hearing and each review hearing.
Modifications to the case plan made during the period between review
hearings need not be approved by the court if the casework supervisor for
that case determines that the modifications further the goals of the plan. If
out-of-home services are used with the goal of family reunification, the case
plan shall consider and describe the application of subdivision (b) of Section
11203.

(14) If the case plan has as its goal for the child a permanent plan of
adoption or placement in another permanent home, it shall include a
statement of the child’s wishes regarding their permanent placement plan
and an assessment of those stated wishes. The agency shall also include
documentation of the steps the agency is taking to find an adoptive family
or other permanent living arrangements for the child; to place the child with
an adoptive family, an appropriate and willing relative, a legal guardian, or
in another planned permanent living arrangement; and to finalize the
adoption or legal guardianship. At a minimum, the documentation shall
include child-specific recruitment efforts, such as the use of state, regional,
and national adoption exchanges, including electronic exchange systems,
when the child has been freed for adoption.

(15) When appropriate, for a child who is 16 years of age or older, the
case plan shall include a written description of the programs and services
that will help the child, consistent with the child’s best interests, prepare
for the transition from foster care to independent living. The case plan shall
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be developed with the child and individuals identified as important to the
child, and shall include steps the agency is taking to ensure that the child
has a connection to a caring adult.

(9) If the court finds, after considering the case plan, that unsupervised
sibling visitation is appropriate and has been consented to, the court shall
order that the child or the child’s siblings, the child’s current caregiver, and
the child’s prospective adoptive parents, if applicable, be provided with
information necessary to accomplish this visitation. This section does not
require or prohibit the social worker’s facilitation, transportation, or
supervision of visits between the child and his or her siblings.

(h) The case plan documentation on sibling placements required under
this section shall not require modification of existing case plan forms until
the Child Welfare Services Case Management System is implemented on
a statewide basis.

(i) When a child who is 10 years of age or older and who has been in
out-of-home placement for six months or longer, the case plan shall include
an identification of individuals, other than the child’s siblings, who are
important to the child and actions necessary to maintain the child’s
relationship with those individuals, provided that those relationships are in
the best interest of the child. The social worker shall ask every child who
is 10 years of age or older and who has been in out-of-home placement for
six months or longer to identify individuals other than the child’s siblings
who are important to the child, and may ask any other child to provide that
information, as appropriate. The social worker shall make efforts to identify
other individuals who are important to the child, consistent with the child’s
best interests.

(1) The child’s caregiver shall be provided a copy of a plan outlining the
child’s needs and services.

(k) On or before June 30, 2008, the department, in consultation with the
County Welfare Directors Association and other advocates, shall develop
a comprehensive plan to ensure that 90 percent of foster children are visited
by their caseworkers on a monthly basis by October 1, 2011, and that the
majority of the visits occur in the residence of the child. The plan shall
include any data reporting requirements necessary to comply with the
provisions of the federal Child and Family Services Improvement Act of
2006 (Public Law 109-288).

() The implementation and operation of the amendments to subdivision
(i) enacted at the 2005-06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

SEC.31. (a) Section 13.1 of this bill incorporates amendments to Section
1522 of the Health and Safety Code proposed by both this bill and SB 172.
It shall only become operative if (1) both bills are enacted and become
effective on or before January 1, 2008, (2) each bill amends Section 1522
of the Health and Safety Code, (3) SB 776 is not enacted or as enacted does
not amend that section, and (4) this bill is enacted after SB 172, in which
case Section 1522 of the Health and Safety Code, as amended by SB 172,
shall remain operative only until the operative date of this bill, at which
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time Section 13.1 of this bill shall become operative, and Sections 13, 13.2,
and 13.3 of this bill shall not become operative.

(b) Section 13.2 of this bill incorporates amendments to Section 1522 of
the Health and Safety Code proposed by both this bill and SB 776. It shall
only become operative if (1) both bills are enacted and become effective on
or before January 1, 2008, (2) each bill amends Section 1522 of the Health
and Safety Code, (3) SB 172 is not enacted or as enacted does not amend
that section, and (4) this bill is enacted after SB 776 in which case Sections
13, 13.1, and 13.3 of this bill shall not become operative.

(c) Section 13.3 of this bill incorporates amendments to Section 1522 of
the Health and Safety Code proposed by this bill, SB 172, and SB 776. It
shall only become operative if (1) all three bills are enacted and become
effective on or before January 1, 2008, (2) all three bills amend Section
1522 of the Health and Safety Code, and (3) this bill is enacted after SB
172 and SB 776, in which case Section 1522 of the Health and Safety Code,
as amended by SB 172, shall remain operative only until the operative date
of this bill, at which time Section 13.3 of this bill shall become operative,
and Sections 13, 13.1, and 13.2 of this bill shall not become operative.

SEC.32. (a) Section 17.1 of this bill incorporates amendments to Section
11105 of the Penal Code proposed by both this bill and AB 104. It shall
only become operative if (1) both bills are enacted and become effective on
or before January 1, 2008, (2) each bill amends Section 11105 of the Penal
Code, (3) AB 1048 and SB 340 are not enacted or as enacted do not amend
that section, and (4) this bill is enacted after AB 104, in which case Sections
17, 17.2, 17.3, and 17.4 of this bill shall not become operative.

(b) Section 17.2 of this bill incorporates amendments to Section 11105
of the Penal Code proposed by this bill, AB 104, and AB 1048. It shall only
become operative if (1) all three bills are enacted and become effective on
or before January 1, 2008, (2) all three bills amend Section 11105 of the
Penal Code, (3) SB 340 is not enacted or as enacted does not amend that
section, and (4) this bill is enacted after AB 104 and AB 1048, in which
case Sections 17, 17.1,17.3, and 17.4 of this bill shall not become operative.

(c) Section 17.3 of this bill incorporates amendments to Section 11105
of the Penal Code proposed by this bill, AB 104, and SB 340. It shall only
become operative if (1) all three bills are enacted and become effective on
or before January 1, 2008, (2) all three bills amend Section 11105 of the
Penal Code, (3) AB 1048 is not enacted or as enacted does not amend that
section, and (4) this bill is enacted after AB 104 and SB 340, in which case
Sections 17, 17.1, 17.2, and 17.4 of this bill shall not become operative.

(d) Section 17.4 of this bill incorporates amendments to Section 11105
of the Penal Code proposed by this bill, AB 104, AB 1048, and SB 340. It
shall only become operative if (1) all four bills are enacted and become
effective on or before January 1, 2008, (2) all four bills amend Section
11105 of the Penal Code, and (3) this bill is enacted after AB 104, AB 1048,
and SB 340, in which case Sections 17, 17.1, 17.2, and 17.3 of this bill shall
not become operative.
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SEC. 33. Section 19.5 of this bill incorporates amendments to Section
11170 of the Penal Code proposed by both this bill and AB 369. It shall
only become operative if (1) both bills are enacted and become effective on
or before January 1, 2008, (2) each bill amends Section 11170 of the Penal
Code, and (3) this bill is enacted after AB 369, in which case Section 19 of
this bill shall not become operative.

SEC. 34. Section 25.5 of this bill incorporates amendments to Section
361.5 of the Welfare and Institutions Code proposed by both this bill and
AB 298. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2008, (2) each bill amends Section
361.5 of the Welfare and Institutions Code, and (3) this bill is enacted after
AB 298, in which case Section 25 of this bill shall not become operative.

SEC. 35. Section 26.5 of this bill incorporates amendments to Section
366.21 of the Welfare and Institutions Code proposed by both this bill and
AB 298. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2008, (2) each bill amends Section
366.21 of the Welfare and Institutions Code, and (3) this bill is enacted after
AB 298, in which case Section 26 of this bill shall not become operative.

SEC. 36. Section 27.5 of this bill incorporates amendments to Section
366.22 of the Welfare and Institutions Code proposed by both this bill and
AB 298. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2008, (2) each bill amends Section
366.22 of the Welfare and Institutions Code, and (3) this bill is enacted after
AB 298, in which case Section 27 of this bill shall not become operative.

SEC. 37. Section 28.5 of this bill incorporates amendments to Section
366.26 of the Welfare and Institutions Code proposed by both this bill and
AB 298. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2008, (2) each bill amends Section
366.26 of the Welfare and Institutions Code, and (3) this bill is enacted after
AB 298, in which case Section 28 of this bill shall not become operative.

SEC. 38. If the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local agencies and
school districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.
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