AMENDED IN SENATE APRIL 9, 2008

SENATE BILL No. 1726

Introduced by Senator Scott

February 22, 2008

An act to amend Sections 7660.5, 7662,-8766; 8714.5, 8802, and
8814.5 of the Family Code, to amend Section 1510 of the Probate Code,
and to amend Section 361 of;-and-te-repeal-and-add-Section-305-6-of;

the Welfare and Institutions Code, relating to adoption.

LEGISLATIVE COUNSEL’S DIGEST

SB 1726, as amended, Scott. Adoption.

(1) Existing law governs juvenile court proceedings and adoption
and foster care proceedings. Among other things, these provisions
provide for the confidentiality of juvenile court records, require that
notice of hearings in dependency proceedings be given to specified
persons, and govern the rights of parents in adoption proceedings.
Existing law generally provides that if a presumed father waives the
right to notice in writing before a notary public, no notice of, voluntary
relinquishment for, or consent to adoption shall be required from him
for the adoption to proceed.

This bill would revise the latter provision to provide that a presumed
father may waive the right to notice of any adoption proceeding before
or after the birth of the child and in front of either an authorized
representative of the State Department of Social Services, an authorized
representative of a public or private adoption agency, or a notary public.

(2) The Uniform Parentage Act governs the determination of parent
and child relationships. Among other things, the act authorizes
proceedings to terminate the parental rights of an alleged father when
the child is the subject of an adoption proceeding and the alleged father
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has not, in writing, denied paternity or waived his right to notice of,
voluntarily relinquished the child for, or consented to, the adoption.

This bill would revise and recast the provision relating to the
termination of the rights of an alleged father of a child that is the subject
of an adoption proceeding, as specified. The bill would provide, in
addition, that a birth father may validly execute a waiver of notice or
denial of paternity before or after the birth of the child, and once signed,
no notice of, voluntary relinquishment for, or consent to the adoption
of the child shall be required from the birth father for the adoption to
proceed.

3 e horizes - birt - inisha-ehild to 1

(3) Existing law provides that if a child is the subject of an adoption
and a guardianship petition, the guardianship proceeding shall be
consolidated with the adoption proceeding.

This bill would provide that both the guardianship case and the
adoption case shall be heard and decided by the court in which the
adoption is pending.

€6)
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(4) Existing law provides that, after a consent to an adoption is signed
by the birth parent or parents, the birth parent or parents signing the
consent have 30 days to take one of specified actions, including signing
awaiver of the right to revoke consent. Existing law requires a waiver
to be signed in the presence of a representative of the department or the
delegated county adoption agency. If those persons are not available
within 10 days, the waiver may be signed in the presence of a judicial

EX|st| ng Iaw also
providesfor thewaiver tobesignedin the presence of ajudicial officer,
as specified.

This bill would-reduee-the-30-day-perioe-auring which-a-birth-parent

autherize delete the provision authorizing the waiver to be signed in
the presence of a judicial officer if neither a representative of the
department or agency is available within an unspecified number of days,
as specmed The b|II Would—aise—reqwfe—the—m%ewrew—te-be—eeﬁdﬁeted

authorize
a birth parent to sign the waiver in the presence of an adoption service
provider if thebirth parent isrepresented by independent legal counsel.
The bill would also delete therole of the judicial officer in proceedings
related to the signing of the waiver, as specified, and would instead set
forth the role of independent legal counsel, as specified. The bill would
set forth a specified certificate for that counsel to use in those
proceedings. The bill would make other, related changes.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 7660.5 of the Family Code is amended
2 toread:

3 7660.5. Notwithstanding any other provision of law, a
4 presumed father may waive the right to notice of any adoption
5 proceeding by executing a form developed by the department
6 before an authorized representative of the department, an authorized
7 representative of a licensed public or private adoption agency, or
8 anotary public or other person authorized to perform notarial acts.
9 The waiver of notice form may be validly executed before or after
0 the birth of the child, and once signed no notice, relinquishment
1 for, or consent to adoption of the child shall be required from the
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father for the adoption to proceed. This shall be a voluntary and
informed waiver without undue influence. If the child is an Indian
child as defined under the Indian Child Welfare Act (ICWA), any
waiver of consent by an Indian presumed father shall be executed
in accordance with the requirements for voluntary adoptions set
forth in Section 1913 of Title 25 of the United States Code. The
waiver shall not affect the rights of any known federally recognized
Indian tribe or tribes from which the child or the presumed father
may be descended to notification of, or participation in, adoption
proceedings as provided by the ICWA. Notice that the waiver has
been executed shall be given to any known federally recognized
Indian tribe or tribes from which the child or the presumed father
may be descended, as required by the ICWA.

SEC. 2. Section 7662 of the Family Code is amended to read:

7662. (a) If a mother relinquishes for or consents to, or
proposes to relinquish for or consent to, the adoption of a child
who does not have a presumed father under Section 7611, or if a
child otherwise becomes the subject of an adoption proceeding,
the agency or person to whom the child has been or is to be
relinquished, or the mother or the person having physical or legal
custody of the child, or the prospective adoptive parent, shall file
a petition to terminate the parental rights of the father, unless either
of the following occurs:

(1) The father’s relationship to the child has been previously
terminated or determined not to exist by a court.

(2) The father has been served as prescribed in Section 7666
with a written notice alleging that he is or could be the natural
father of the child to be adopted or placed for adoption and has
failed to bring an action for the purpose of declaring the existence
of the father and child relationship pursuant to subdivision (c) of
Section 7630 within 30 days of service of the notice or the birth
of the child, whichever is later.

(3) The alleged father has executed a written form developed
by the department to waive notice, to deny his paternity, relinquish
the child for adoption, or consent to the adoption of the child.

(b) The birth father may validly execute a waiver or denial of
paternity before or after the birth of the child, and once signed, no
notice of, relinquishment for, or consent to adoption of the child
shall be required from the birth father for the adoption to proceed.
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(c) All proceedings affecting a child under Divisions 8
(commencing with Section 3000) to 11 (commencing with Section
6500), inclusive, and Parts 1 (commencing with Section 7500) to
3 (commencing with Section 7600), inclusive, of this division,
other than an action brought pursuant to this section, shall be stayed
pending final determination of proceedings to terminate the parental
rights of the father pursuant to this section.

(d) Nothing inthis section may limit the jurisdiction of the court
pursuant to Part 3 (commencing with Section 6240) and Part 4
(commencing with Section 6300) of Division 10 with respect to
domestic violence orders.
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35 SECH-

36 SEC. 3. Section 8714.5 of the Family Code is amended to read:
37 8714.5. (a) The Legislature finds and declares the following:
38 (1) It is the intent of the Legislature to expedite legal
39 permanency for children who cannot return to their parents and to
40 remove barriers to adoption by relatives of children who are already
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in the dependency system or who are at risk of entering the
dependency system.

(2) This goal will be achieved by empowering families,
including extended families, to care for their own children safely
and permanently whenever possible, by preserving existing family
relationships, thereby causing the least amount of disruption to the
child and the family, and by recognizing the importance of sibling
and half-sibling relationships.

(b) A relative desiring to adopt a child may for that purpose file
a petition in the county in which the petitioner resides. Where a
child has been adjudged to be a dependent of the juvenile court
pursuant to Section 300 of the Welfare and Institutions Code, and
thereafter has been freed for adoption by the juvenile court, the
petition may be filed either in the county where the petitioner
resides or in the county where the child was freed for adoption.

(c) Upon the filing of a petition for adoption by a relative, the
clerk of the court shall immediately notify the State Department
of Social Services in Sacramento in writing of the pendency of the
proceeding and of any subsequent action taken.

(d) If the adopting relative has entered into a postadoption
contact agreement with the birth parent as set forth in Section
8616.5 the agreement, signed by the participating parties, shall be
attached to and filed with the petition for adoption under
subdivision (b).

(e) The caption of the adoption petition shall contain the name
of the relative petitioner. The petition shall state the child’s name,
sex, and date of birth.

(f) If the child is the subject of a guardianship petition, the
adoption petition shall so state and shall include the caption and
docket number or have attached a copy of the letters of the
guardianship or temporary guardianship. The petitioner shall notify
the court of any petition for adoption. The guardianship proceeding
shall be consolidated with the adoption proceeding, and-beth-cases
the consolidated case shall be heard and decided in the court in
which the adoption is pending.

(g) The order of adoption shall contain the child’s adopted name
and, if requested by the adopting relative, or if requested by the
child who is 12 years of age or older, the name the child had before
adoption.
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(h) For purposes of this section, “relative” means an adult who
is related to the child or the child’s half-sibling by blood or affinity,
including all relatives whose status is preceded by the words “step,”
“great,” “great-great,” or “grand,” or the spouse of any of these
persons, even if the marriage was terminated by death or
dissolution.

SECS5:

SEC. 4. Section 8802 of the Family Code is amended to read:

8802. (a) (1) Any of the following persons who desire to adopt
a child may, for that purpose, file a petition in the county in which
the petitioner resides or, if the petitioner is not a resident of this
state, in the county in which the placing birth parent or birth parents
resided when the adoption placement agreement was signed, or
the county in which the placing birth parent or birth parents resided
when the petition was filed:

(A) Anadult who is related to the child or the child’s half sibling
by blood or affinity, including all relatives whose status is preceded
by the words “step,” “great,” “great-great,” or “grand,” or the
spouse of any of these persons, even if the marriage was terminated
by death or dissolution.

(B) A person named in the will of a deceased parent as an
intended adoptive parent where the child has no other parent.

(C) A person with whom a child has been placed for adoption.

(D) (i) A legal guardian who has been the child’s legal guardian
for more than one year.

(i) If the child is alleged to have been abandoned pursuant to
Section 7822, a legal guardian who has been the child’s legal
guardian for more than six months. The legal guardian may file a
petition pursuant to Section 7822 in the same court and
concurrently with a petition under this section.

(iif) However, if the parent nominated the guardian for a purpose
other than adoption for a specified time period, or if the
guardianship was established pursuant to Section 360 of the
Welfare and Institutions Code, the guardianship shall have been
in existence for not less than three years.

(2) If the child has been placed for adoption, a copy of the
adoptive placement agreement shall be attached to the petition.
The court clerk shall immediately notify the department at
Sacramento in writing of the pendency of the proceeding and of
any subsequent action taken.
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(3) If the petitioner has entered into a postadoption contact
agreement with the birth parent as set forth in Section 8616.5, the
agreement, signed by the participating parties, shall be attached
to and filed with the petition for adoption.

(b) The petition shall contain an allegation that the petitioners
will file promptly with the department or delegated county adoption
agency information required by the department in the investigation
of the proposed adoption. The omission of the allegation from a
petition does not affect the jurisdiction of the court to proceed or
the validity of an adoption order or other order based on the
petition.

(c) The caption of the adoption petition shall contain the names
of the petitioners, but not the child’s name. The petition shall state
the child’s sex and date of birth and the name the child had before
adoption.

(d) If the child is the subject of a guardianship petition, the
adoption petition shall so state and shall include the caption and
docket number or have attached a copy of the letters of the
guardianship or temporary guardianship. The petitioners shall
notify the court of any petition for guardianship or temporary
guardianship filed after the adoption petition. The guardianship
proceeding shall be consolidated with the adoption proceeding,
and-beth-cases the consolidated case shall be heard and decided
in the court in which the adoption is pending.

(e) The order of adoption shall contain the child’s adopted name,
but not the name the child had before adoption.

SEC6-

SEC. 5. Section 8814.5 of the Family Code is amended to read:

8814.5. (a) After a consent to the adoption is signed by the
birth parent or parents pursuant to Section 8801.3 or 8814, the
birth parent or parents signing the consent shall have-five 30 days
to take one of the following actions:

(1) Sign and deliver to the department or delegated county
adoption agency a written statement revoking the consent and
requesting the child to be returned to the birth parent or parents.
After revoking consent, in cases where the birth parent or parents
have not regained custody, or the birth parent or parents have failed
to make efforts to exercise their rights under subdivision (b) of
Section 8815, a written notarized statement reinstating the original
consent may be signed and delivered to the department or delegated
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county adoption agency, in which case the revocation of consent
shall be void and the remainder of the original-five-day 30-day
period shall commence. After revoking consent, in cases in which
the birth parent or parents have regained custody or made efforts
to exercise their rights under subdivision (b) of Section 8815 by
requesting the return of the child, upon the delivery of a written
notarized statement reinstating the original consent to the
department or delegated county adoption agency, the revocation
of consent shall be void and a new-five-gay 30-day period shall
commence. The birth mother shall be informed of the operational
timelines associated with this section at the time of signing of the
statement reinstating the original consent.

(2) (A) Sign a waiver of the right to revoke consent on a form
prescribed by the department in the presence of a representative
of the department or delegated county adoption agency—l—f—neither

ofthe-waiverwithin—daysaneHs-within-100-miesoftheloeation
of-the-birth-mother: The birth parent or parents may also opt to
sign the waiver of the right to revoke consent in the presence of
an adoption service provider if the birth parent or parents are
represented by independent legal counse.

(B) An adoption service provider may assist the birth parent or
parents in any activity where the primary purpose of that activity
is to facilitate the signing of the waiver with the department; or a
delegated county agency-erafudicial-officer. The adoption service
provider or another person designated by the birth parent or parents
may also be present at any interview conducted pursuant to this
section to provide support to the birth parent or parents, except
when the interview is conducted by independent legal counsel for
the birth parent or parents.

(C) The waiver of the right to revoke consent may not be signed
until an interview has been completed by the department or
delegated county adoptlon agency unless the waiver of the right

to revoke consent is signed in the presence of-ajudicial-officerof
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a-court-efrecord an adoption service provider as specified in this
section, in which case the— i i i
sighing-of-the-waivershatHbe interview shall be conducted by the
judicial-officer: independent legal counsel for the birth parent or
parents. The waiver shall be reviewed by the independent legal
counsel who (i) counsels the birth parent or parents about the
nature of hisor her intended waiver and (ii) signs and deliversto
the birth parent or parents and the department a certificate in
substantially the following form:
I, (name of attorney), have counseled my client, (name of
client), on the nature and legal effect of the waiver of right to
revoke consent to adoption. | am so disassociated from the
interest of the petitioner (s)/prospective adoptive parent(s) as
to be in a position to advise my client impartially and
confidentially as to the consequences of the waiver. (Name of
client) is aware that California law provides for a 30-day
period during which a birth parent may revoke consent to
adoption. On the basis of this counsdl, | concludethat it isthe
intent of (name of client) to waive the right to revoke, and
make a permanent and irrevocabl e consent to adoption. (Name
of client) understands that he/she will not be able to regain
custody of the child unless the petitioner(s)/prospective
adoptive parent(s) agree(s) to withdraw their petition for
adoption or the court denies the adoption petition. Within—
10 working days of a request made after the department; or
the delegated county adoption agency;-erthe-ceutt has received
a copy of the petition for the adoption and the names and
addresses of the persons to be interviewed, the department; or
the delegated county adoption agency,—et—the—eeurt shall
interview, at the department or agency office-erthe-ceutt, any
birth parent requesting to be interviewed. However, the
interview, and the witnessing of the signing of a waiver of the
right to revoke consent of a birth parent residing outside of
California or located outside of California for an extended
period of time unrelated to the adoption may be conducted in
the state where the birth parent is located, by any of the
following:
)

(I) A representative of a public adoption agency in that state.
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(I1) A judicial officer in that state where the birth parent is
represented by independent legal counsel.

(1) An adoption service provider.

(3) Allow the consent to become a permanent consent on the
sixth 31st day after signing.

(b) The consent may not be revoked after a waiver of the right
to revoke consent has been signed or after-five 30 days, beginning
on the date the consent was signed or as provided in paragraph (1)
of subdivision (a), whichever occurs first.

SEC+

SEC. 6. Section 1510 of the Probate Code is amended to read:

1510. (a) Arelative or other person on behalf of the minor, or
the minor if 12 years of age or older, may file a petition for the
appointment of a guardian of the minor.

(b) The petition shall request that a guardian of the person or
estate of the minor, or both, be appointed, shall specify the name
and address of the proposed guardian and the name and date of
birth of the proposed ward, and shall state that the appointment is
necessary or convenient.

(c) The petition shall set forth, so far as is known to the
petitioner, the names and addresses of all of the following:

(1) The parents of the proposed ward.

(2) The person having legal custody of the proposed ward and,
if that person does not have the care of the proposed ward, the
person having the care of the proposed ward.

(3) The relatives of the proposed ward within the second degree.

(4) Inthe case of a guardianship of the estate, the spouse of the
proposed ward.

(5) Any person nominated as guardian for the proposed ward
under Section 1500 or 1501.

(6) In the case of a guardianship of the person involving an
Indian child, any Indian custodian and the Indian child’s tribe.

(d) If the proposed ward is a patient in or on leave of absence
from a state institution under the jurisdiction of the State
Department of Mental Health or the State Department of
Developmental Services and that fact is known to the petitioner,
the petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner,
whether or not the proposed ward is receiving or is entitled to
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receive benefits from the \eterans Administration and the
estimated amount of the monthly benefit payable by the Veterans
Administration for the proposed ward.

() If the petitioner has knowledge of any pending adoption,
juvenile court, marriage dissolution, domestic relations, custody,
or other similar proceeding affecting the proposed ward, the
petition shall disclose the pending proceeding.

(9) If the petitioners have accepted or intend to accept physical
care or custody of the child with intent to adopt, whether formed
at the time of placement or formed subsequent to placement, the
petitioners shall so state in the guardianship petition, whether or
not an adoption petition has been filed.

(h) If the proposed ward is or becomes the subject of an adoption
petition, the court shall order the guardianship petition consolidated
with the adoption petition, and-beth-cases the consolidated case
shall be heard and decided in the court in which the adoption is
pending.

(i) If the proposed ward is or may be an Indian child, the petition
shall state that fact.

All matter omitted in this version of the bill
appears in the bill as introduced in the
Senate February 22, 2008. (JR11)
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