AMENDED IN ASSEMBLY APRIL 12, 2011
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CALIFORNIA LEGISLATURE—2011—12 REGULAR SESSION

ASSEMBLY BILL No. 763

Introduced by Assembly Member Bill Berryhill

February 17, 2011

I . I and " .
1611-5tothe Fish-and-Game-Code;ane-An act to amend Section 183
of, to add Section 183.1 to, and to add Chapter 13 (commencing with
Section 1890)-and-Chapter-14{commencing-with-Seetion-1900) to Part

2 of Division 2 of, the Water Code, relating to water.

LEGISLATIVE COUNSEL’S DIGEST

AB 763 as amended, Bill Berryhlll Water rights: administrative
- procedures.

1) EX|st|ng law authorizes the State Water Resources Control Board
to hold any hearings and conduct any investigations in any part of the
state necessary to carry out its powers. Existing law authorizes a hearing
or investigation to be conducted by any member of the board upon
authorization of the board, with a specified exception.

This bill would additionally authorize the board to employ
administrative law judges meeting specified qualifications and to
authorize an administrative law judge to conduct hearings and issue
decisions and orders relating to the administration of water rights, as
specified. The bill would authorize any hearing or investigation of the
board to be conducted by an administrative law judge, with a specified
exception.
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(2) Under existing law, the board administers a water rights program
pursuant to which the board grants permits and licenses to appropriate
water, upon an application to appropriate water.

Existing law authorizes an applicant, permittee, or licensee for a right
to appropriate water to change the point of diversion, place of use, or
purpose of use of the water from that specified in the application, permit,
or license, upon filing a petition with the board and approval of the
petition by the board.

Existing law establishes various procedures for the submission,
processing, and approval of an application to appropriate water and a
petition to change the point of diversion, place of use, or purpose of
use of the water in an application, permit, or license.

This bill would-alse authorize a person who files an application to
appropriate water, a protest to an application to appropriate water, a
petition to change the point of diversion, place of use, or purpose of
use of the water in an application, permit, or license, or a protest to a
petition, to appeal specified determinations for review by a member of
the board or an administrative law judge before the board takes final
action on the application or petition.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the Sate of California do enact as follows:

O©Coo~No oIk~ wNE

97



O©Coo~No ok~ wNE

97



AB 763 —6—

O©Coo~No ok~ wNE
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O©Coo~No ok~ wNE

SECH-

SECTION 1. Section 183 of the Water Code is amended to
read:

183. (a) The board may hold any hearings and conduct any
investigations in any part of the state necessary to carry out the
powers vested in it, and for such purposes has the powers conferred
upon heads of departments of the state by Article 2 (commencing
with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title
2 of the Government Code.

(b) Any hearing or investigation by the board may be conducted
by any member of the board, or by an administrative law judge
pursuant to Section 183.1, upon authorization of the board, and
the member or the administrative law judge shall have the powers
granted to the board by this section. However, any final action of
the board shall be taken by a majority of all the members of the
board, at a meeting duly called and held, except for any purpose
for which this code authorizes a final action by a member or an
administrative law judge.
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(c) All hearings held by the board or by any member of the
board shall be open and public.

SECS5:

SEC. 2. Section 183.1 is added to the Water Code, to read:

183.1. (a) The board may employ, on a temporary basis,
administrative law judges with expertise in water rights law, water
quality law, and the—Califernta Administrative Procedure Act
(Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code), for purposes of
this section.

(b) Notwithstanding any other law, the board may authorize an
administrative law judge to do any of the following:

(1) Conduct a hearing, and issue a decision or order, pursuant
to Part 2 (commencing with Section 1200) of Division 2.

(2) Reconsider and amend a decision or order pursuant to
Chapter 4 (commencing with Section 1120) of Part 1 of Division
2.

(3) Conduct a hearing on, and adopt an order setting,
administrative civil liability, or determining that a liability shall
not be imposed, pursuant to Section 1055.

(4) Review appeals of determinations by the staff of the board
regarding an application, petition, or other water right matter that
is delegated to board staff before the board has taken final action.

(c) The board shall adopt reasonable regulations establishing
procedures and requirements for the reimbursement of the board’s
costs associated with the employment of an administrative law
judge for the purposes of this section from parties to an
adjudication or hearing conducted by an administrative law judge.

SEC6-

SEC. 3. Chapter 13 (commencing with Section 1890) is added
to Part 2 of Division 2 of the Water Code, to read:

CHAPTER 13. PREDECISIONAL REVIEW

1890. Any person who files an application to appropriate water
or a protest to an application to appropriate water pursuant to
Chapter 2 (commencing with Section 1250), or a petition or protest
pursuant to Chapter 10 (commencing with Section 1700) or Chapter
10.5 (commencing with Section 1725), may seek review by a
member of the board or an administrative law judge before the
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O©Coo~No ok~ wNE

board takes final action on the application, petition, or protest,
with respect to any of the following determinations:

(@) Whether the diversion is from a body of water subject to the
jurisdiction of the board pursuant to Section 1200.

(b) Whether the use of the water involves diversion of water
subject to the jurisdiction of the board.

(c) Whether unappropriated water is available for a proposed
diversion pursuant to Section 1202.

(d) Whether the application or petition is subject to the
California Environmental Quality Act (Division 13 (commencing
with-seetior Section 21000) of the Public Resources Code), or is
subject to that act but categorically exempt from further analysis.

(e) Whether a document satisfies the requirements of the
California Environmental Quality Act.

(F) Whether a protest shall be accepted, rejected, or dismissed.
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