AMENDED IN ASSEMBLY MARCH 20, 2013

CALIFORNIA LEGISLATURE—2013—14 REGULAR SESSION

ASSEMBLY BILL No. 1141

Introduced by Assembly Member Dahle

February 22, 2013

An act to amend Sections 20020, 20021, 20025,-20027-20030; and
20035;20040,—and—20040:5 of, to amend the heading of Article 6
(commencing with Section 20035) of Chapter 5.5 of Division 8 of, to
add Sections 20000.5, 20028, 20038, and 20039 to,~ane-20044-te; to
add Article 2.5 (commencing with Section 20016) to Chapter 5.5 of
Division 8 of, and to repeal Section 20026 of ,-ane-to+epeal-and-add
Seetion-20036-of; the Business and Professions Code, and to amend
Seetions316001,-31012; Section31220;-31360,31362-31362:5-31363;

Corporatl ons Code, reI atl ng to franchises.

LEGISLATIVE COUNSEL’S DIGEST

AB 1141, as amended, Dahle. Franchises.

(1) Existing law provides for the regulation of franchises and
establishes certain duties, obligations, and remedies for parties to a
franchise agreement. The California Franchise Relations Act setsforth
certain requirementsrelated to the termination, nonrenewal, and transfer
of franchises, among other things. The Franchise Investment Law
authorizes regulations relative to the registration of an offer or sale of
afranchise, unless exempted, and prohibits certain fraudulent and unfair
practices.

This bill would revise both the California Franchise Relations Act
and the Franchise Investment Law.
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(A) With respect to the California Franchise Relations Act, existing
law generally prohibits afranchisor from terminating a franchise prior
to expiration of its term except for good cause, which is defined to
includethefailure of afranchiseeto comply with any lawful requirement
of the franchise agreement after being given notice and a reasonable
opportunity, which need not exceed 30 days, to cure the failure.

Thishill would providethat good cause in atermination case consists
of a substantial and material breach of the franchise agreement after
the franchisee is given written notice and 60 days to cure the failure.
The bill would aso require the termination to be in accordance with
the current terms and standards equally applicable to all franchisees,
with limited exceptions.

Existing law provides that immediate termination of a franchise is
deemed reasonabl e without an opportunity to cure upon the occurrence
of certain events. One of those eventsisthe failure by the franchisee to
pay franchisefeesor other amounts due with 5 days of receiving written
notice that these amounts are overdue.

This bill would exempt situations where the franchisee establishes
that the event was caused in substantial manner by conduct of the
franchisor. The bill would require certain noncompliance by the
franchisee alowing immediate termination to be substantial and
material. The bill would provide-60 30 rather than 5 days for the
franchisee to pay overdue amounts.

Existing law requires at least 180 dayswritten notice to the franchisee
of the franchisor’s intention not to renew the franchise. Existing law
imposes certain requirements on the franchisor in that regard relative
to the franchisee’ s interests.

Thisbill would del ete these provisions and instead require afranchisor
to renew a franchise unless the franchisee has substantially and
materially breached the franchise agreement, and would authorize the
renewal to be for the same term as the previous term and would require
therenewal to be under the franchise agreement termsthen being offered
to new franchisees. The bill would continueto require 180 days written
noticeif the franchisor has grounds not to renew the franchise. The bill
would also prohibit a franchisor, upon termination or expiration of a
franchise, from enforcing against the franchisee any covenant not to
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Existing law requires a franchisor that terminates or fails to renew a
franchise other than as permitted under the act to offer to repurchase
the franchisee’s resal able current inventory, as specified.

This bill would instead require the franchisor to reinstate the
franchisee and to pay all associated damages, or to pay to the franchisee
the fair market value of the franchise or franchise assets.

Existing law allows a franchisor and franchisee to agree to binding
arbitration of claims arising under the act subject to certain conditions.

This bill would also require the arbitration procedures and costs to
allow franchisees the opportunity to vindicate their rights under the act.

This bill would also add new provisions to the California Franchise
RelationsAct. Thebill would require the partiesto afranchise agreement
to deal with each other in good faith. The bill would provide that certain
actsand practices by afranchisor or subfranchisor areunfair or deceptive
acts or practlces or an unfalr method of competltlon—'Fhe-bHJ—weulel

prowde that a condltlon stipulation, or prOV|S|on in a franchise
agreement requiring the application of the law of another stateis void.

Thebill would prow deaddmeﬁal—Femem&#eHﬁeFaﬁeﬂsef—pre\ﬁseﬁs

to these prowsons |s entltled toan award of attorney’s fees and costs

(B) W|th r&spect tothe Franchlselnveﬂment Law, e><|st| ng+ewmak$
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State:
Existing law makes it unlawful for a franchisor to restrict or inhibit
theright of franchiseesto join atrade association or to prohibit the right
of free association among franchisees for lawful purposes. A plaintiff
may seek injunctive relief and damagesfor aviolation of thisprovision.
Existing law also authorizes the Deputy Commissioner of Business
Oversight for the Division of Corporationsto bring an action to enforce
compliance with the Franchise Investment Law, as specified.

This bill would also make it unlawful for a franchisor to refuse to
recognize and dea fairly and in good faith with an independent
franchisee association disclosed in the current franchise disclosure
document.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.
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The people of the Sate of California do enact as follows:

SECTION 1. This act shall be known, and may be cited, as
“The Small Business Investment Protection Act of 2013.”

SEC. 2. Section 20000.5 is added to the Business and
Professions Code, to read:

20000.5. The Legislature hereby finds and declares all of the
followi ng

maqy—#aqehrse%Cal ifornia franchlsees area ma;or force in the
state’s economic development. As opposed to corporate entities
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that are franchisors and most often reside outside California,
franchisees are the local small business owners who personally
fund the franchise brand devel opment, sales, use, and income tax,
and who invest in building, equipment, pay leases, and other spill
over investments. Franchisees invest their substantial assets, take
loans sometimes secured by their family homes, and enter into
long-term commercial |eases and other obligations while looking
to their franchise businesses for their livelihoods.

(b) Unlikeinvestmentsin securities, aninvestment in afranchise
may lead to substantial additional losses well beyond the initial
risk capital, including franchisees homes, and sometimes filing
for bankruptcy. Unlike employment, due to long-term contractual
and |lease obligations, franchisees generally cannot resign and leave
without substantlaHrabH-mei

mlseeﬁduet—'Fhe Ilabllltles The Callfornla Franchlse Relatlons
Act is designed to protect franchisees and end abuses from those
practices and unfair contract provisions.

(c) California franchise law is a vitally needed component of
franchise regulation that serves the public good as that no
substantial oversight or cause of action exists via Federal
regulation other than common law provisions.

SEC. 3. Article2.5(commencing with Section 20016) isadded
to Chapter 5.5 of Division 8 of the Business and Professions Code,
to read:

Article2.5. Relationships Between Franchisor or Subfranchisor
and Franchisees

20016. Without limiting the other provisions of this chapter,
the following specific rights and prohibitions shall govern the
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relations between the franchisor or subfranchisor and its
franchisees:

(@ (1) The parties shall deal with each other in good faith in
the performance and enforcement of the franchise agreement.

(2) “Good faith” for purposes of this subdivision means honesty
in fact and the observance of reasonable commercial standards of
fair dealing in the trade.

(b) For the purposes of this chapter and without limiting its
general application, it shall be an unfair or deceptive act or practice
or an unfair method of competition for afranchisor or subfranchisor
to do any of the following:

(1) Restrict theright of afranchiseeto join or participatein an
association of franchiseesto the extent therestriction is prohibited
by Section 20016.4 or Section 31220 of the Corporations Code.

- o
'
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(2) Terminateafranchiseinviolation of Article 3 (commencing
with Section 20020), refuse to renew a franchise in violation of
Article 4 (commencing with Section 20025), or refuse to permit
atransfer of afranchisein violation of Article 4.4 (commencing
with Section 20027).

(c) The provisions of this chapter shall apply to all written or
oral arrangements with the franchisee, including, but not limited
to, the franchise offering; and the franchise agreement;—sates-of
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atrade-secret:

20016.4. A franchisor shall not restrict a franchisee from
associating with other franchisees or from participating in atrade
association, and shall not retaliate against afranchiseefor engaging
in these activities.

SEC. 4. Section 20020 of the Business and Professions Code
is amended to read:

20020. Except as otherwise provided by this chapter, no
franchisor may terminate a franchise prior to the expiration of its
term, except for good cause, and in accordance with the current
terms and standards established by the franchisor then equally
applicable to all franchisees, except with respect to any
classification of, or discrimination between, franchisees that is
reasonable, is based on proper and justifiable distinctions
considering the purposes of this chapter, and is not arbitrary. In
any proceeding under this section, the franchisor shall have the
burden of proving that a classification or discrimination meetsthe
requirements of this section. Good cause in a termination case
shall consist of a substantial and material breach of any lawful
requirement of the franchise agreement after being given written
notice thereof and 60 days to cure the failure.
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SEC. 5. Section 20021 of the Business and Professions Code
isamended to read:

20021. If during the period in which the franchiseisin effect,
there occurs any of the following events which is relevant to the
franchise, immediate notice of termination without an opportunity
to cure shall be deemed reasonabl e unless the franchi see establishes
that the event was caused in substantial manner by conduct of the
franchisor:

(8 Thefranchisee or the businessto which the franchiserelates
has been the subject of an order for relief in bankruptcy, judicially
determined to be insolvent, all or a substantial part of the assets
thereof are assigned to or for the benefit of any creditor, or the
franchisee admitshisor her inability to pay hisor her debtsasthey
come due;

(b) The franchisee abandons the franchise by failing to operate
the businessfor five consecutive days during which the franchisee
isrequired to operate the business under the terms of the franchise,
or any shorter period after which it is not unreasonable under the
facts and circumstances for the franchisor to conclude that the
franchisee does not intend to continue to operate the franchise,
unless such failure to operate is due to fire, flood, earthquake, or
other similar causes beyond the franchisee’'s control;

(c) The franchisor and franchisee agree in writing to terminate
the franchise;

(d) The franchisee makes any material misrepresentations
relating to the acquisition of the franchise business or the franchisee
engagesin conduct which reflects materially and unfavorably upon
the operation and reputation of the franchise business or system;

(e) Thefranchiseefails, for aperiod of 10 days after notification
of noncompliance, to comply substantially with any federal, state,
or local law or regulation applicable and material to the operation
of the franchisg;

(f) The franchisee, after curing any failure in accordance with
Section 20020, engages in the same substantial and material
noncompliance whether or not the noncompliance is corrected
after notice;

(g9) Thefranchisee repeatedly failsto comply with one or more
substantial and material requirements of the franchise, whether or
not corrected after notice;
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(h) Thefranchised business or business premisesof thefranchise
are seized, taken over, or foreclosed by a government official in
the exercise of hisor her duties, or seized, taken over, or foreclosed
by a creditor, lienholder, or lessor, provided that afinal judgment
against the franchisee remains unsatisfied for 30 days (unless a
supersedeas or other appeal bond has been filed); or a levy of
execution has been made upon the license granted by the franchise
agreement or upon any property used in the franchised business,
and it is not discharged within five days of such levy;

(i) Thefranchiseeisconvicted of afelony or any other criminal
misconduct which is relevant and material to the operation of the
franchise;

() The franchisee fails to pay any franchise fees or other
amounts due to the franchisor or its affiliate within-60 30 days
after receiving written notice that the fees are overdue; or

(k) The franchisor makes a reasonable determination that
continued operation of the franchise by the franchisee will result
in an imminent danger to public health or safety.

SEC. 6. Section 20025 of the Business and Professions Code
isamended to read:

20025. (&) No franchisor may fail to renew afranchise unless
the franchisee has substantially and materially breached the
franchise agreement. If the franchisee has not substantially and
materially breached the franchise agreement at time of renewal,
the franchisee may renew for the same term as the previous term.
The renewal shall be under the franchise agreement terms then
being offered new franchisees. If the franchisor has grounds not
to renew a franchise under this chapter, then the franchisor shall
provide at least 180 days prior written notice of itsintention to not
renew as set forth in this chapter.

(b) Upon the termination or expiration of the franchise, the
franchisor shall not seek to enforce, against the franchisee, any
covenant not to compete.

SEC. 7. Section 20026 of the Business and Professions Code
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SECO:

SEC. 8. Section 20028 isadded to the Businessand Professions
Code, to read:

20028. (a) (1) No franchisor shall refuse to permit atransfer
of ownership of a franchise, or of a proprietorship, partnership,
corporation, or other business entity that is a franchisee or
subfranchisor, except for good cause.

(2) For purposes of this subdivision, good cause shall include,
but not be limited to, any of the following:

(A) The failure of a proposed transferee to meet any of the
franchisor's or subfranchisor's reasonable qualifications or
standards then in effect for a franchisee or subfranchisor.

(B) Thefact that the proposed transferee or any affiliated person
of the proposed transferee is a competitor of the franchisor or
subfranchisor.

(C) Theinability or unwillingness of the proposed transferee to
agree in writing to comply with and be bound by all lawful
obligations imposed by the franchisor, including, without
limitation, al instruction and training obligations, and to sign the
current form of the franchise agreement used by the franchisor or
subfranchisor.

(D) The failure of the franchisee or proposed transferee to pay
any sums owing to the franchisor and to cure any default in the
franchise agreement or other agreements with the franchisor
existing at the time of the proposed transfer.
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(b) A franchisor or subfranchisor shall have 30 days after being
notified in writing of a proposed transfer to approve or disapprove
in writing a proposed transfer of ownership or control of a
franchise, or of aproprietorship, partnership, corporation, or other
business entity that is a franchisee or subfranchisor, stating its
reason for disapproval. If a franchisor or subfranchisor fails to
approve or disapprove a proposed transfer in writing within that
period, the franchisor or subfranchisor shall be deemed to have
approved such transfer.

SEC11:

SEC. 9. The heading of Article 6 (commencing with Section
20035) of Chapter 5.5 of Division 8 of the Businessand Professions
Code is amended to read:

Article 6. Remedies

SECH12

SEC. 10. Section 20035 of the Business and Professions Code
isamended to read:

20035. Inthe event afranchisor terminates or failsto renew a
franchise other than in accordance with the provisions of this
chapter, the franchisor shall reinstate the franchisee in accordance
with the provisions of this chapter and pay al damages caused
thereby, or at the election of the franchisee, shall pay to the
franchisee the fair market value of the franchise or the fair market
value of the franchise assets.
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SEC-15:

SEC. 11. Section 20038 is added to the Business and
Professions Code, to read:

20038. Any franchisee prevailing in an action under this chapter
shall be entitled to an award of reasonable attorney’s fees and
costs.

SEC-16:

SEC. 12. Section 20039 is added to the Business and
Professions Code, to read:

20039. A condition, stipulation, or provision in a franchise
agreement requiring the application of the law of another statein
lieu of this chapter isvoid.
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SEC-25:

SEC. 13. Section 31220 of the Corporations Code is amended
to read:

31220. Itshall beaviolation of thisdivision for any franchisor,
directly or indirectly, through any officer, agent, or employeg, to
restrict or inhibit the right of franchiseesto join atrade association
or to prohibit the right of free association among franchisees for
any lawful purpose, or to refuse to recognize and deal fairly and
in good faith with any independent franchi see association disclosed
in the current franchise disclosure document. Notwithstanding
Section 31410, a violation of this section shall not constitute a
crime.
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