AMENDED IN ASSEMBLY APRIL 9, 2013
AMENDED IN ASSEMBLY MARCH 13, 2013

CALIFORNIA LEGISLATURE—2013—14 REGULAR SESSION

ASSEMBLY BILL No. 1277

Introduced by Assembly Member Skinner
(Principal coauthor: Senator DeSaulnier)

February 22, 2013

An act to amend-Seetien Sections 143.1, 148.5, 6317, 6409.1, 6601,
6601.5, 6602, 6603, 6614, and 6625 of, to add Sections 148.3, 6600.1,
6602.5, 6602.6, and 6626.5 to, and to repeal and add Section 6309 to,
the Labor Code, relating to employment.

LEGISLATIVE COUNSEL’S DIGEST

AB 1277, as amended, Skinner. Bepartment-oi-Hndustrial-Relations:

Occupational safety and health: procedures.

Existing law establishes the Division of Occupational Safety and
Health in the Department of Industrial Relationsto enforce employment
safety laws. Existing law authorizes the division to conduct hearings,
inspections, and investigations regarding alleged violations of
employment safety laws and to issue citations to employers. Existing
law establishes the Occupational Safety and Health Appeals Board in
the department and prescribes procedures for the appeal s board to hear
and decide employer appeals of the division's enforcement actions.
Existing law also establishes the Occupational Safety and Health
Sandards Board in the department and authorizes the standards board
to adopt, amend, or repeal occupational safety and health standards
and orders and prescribes procedures for the standards board to
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conduct a hearing on a request for a permanent variance from a
standard or order upon regquest from an employer, as specified.

This bill would revise and recast various provisions regarding the
investigations and citationsissued by the division, the personsor entities
who are authorized to participate as parties in an appeal before the
appeals board, the procedures that govern the standards board in
conducting a hearing on a permanent variance, the procedures that
govern the appeals board in hearing, deciding, and reconsidering
appeals, and procedures that govern the judicial review of the appeals
board’'s decisions. The bill would make other related clarifying and
conforming changes.

Existing law requires an employer to file a complete report of every
occupational injury or occupational illness, asdefined, to each employee
that resultsin lost time beyond the date of the injury or illness, or that
requires medical treatment beyond first aid, with the department, or if
an insured employer, with theinsurer. Under existing law, in every case
involving a serious injury or illness, or death, an additional report is
required to be made immediately by the employer to the division, as
specified. Under existing law, an employer is required to be assessed
a civil penalty not less than $5,000 for a violation of the requirement
to make the additional report to the division.

This bill would authorize the division to increase the penalty in a
settlement or decrease it to no less than $2,500 under specified
conditions, including that the employer has declared, under penalty of
perjury, that it made atimely report to itsworkers compensation carrier
or to a state, county, or local fire or police agency and that it was
informed by that entity that the report satisfied the requirement to report
to the division. By expanding the scope of the crime of perjury, this bill
would impose a state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
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Satutory provisions establish procedures for making that
reimbur sement.

Thisbill would provide that no reimbursement isrequired by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: ne-yes.

The people of the Sate of California do enact as follows:

SECTION 1. Section 143.1 of the Labor Code is amended to
read:

143.1. (a) Theboard shall conduct-hearings a hearing on-saeh
reguests a request for a permanent variance after affected
employees or employee representatives are properly notified
pursuant to subdivision (b) and given an opportunity to-appear be
heard. All board decisions on permanent variance requests shall
be final except for any rehearing or judicia review provided for
by law.

(b) An affected employee has a right to due process when a
permanent variance from a standard or order is sought pursuant
to Section 143. The employer shall post a notice of the variance
prepared by the board and shall provide that notice to each
collective bargaining agent who represents an employee.

(c) For the purposesof thissection, “ affected employee” means
an employee who would be affected by the grant or denial of a
variance, limitation, variation, tolerance, or exemption from a
standard or order sought by an employer pursuant to Section 143.

SEC. 2. Section 148.3 is added to the Labor Code, to read:

148.3. In adjudicating appeals, the appeals board shall do
both of the following:

(a) Apply the regulations adopted by the department regarding
occupational safety and health.

(b) Liberally construethe provisionsof Division 5 (commencing
with Section 6300), as well as the standards and orders adopted
by the Divison of Occupational Safety and Health or the
department pursuant to that division, and the standards and orders
adopted by the Occupational Safety and Health Sandards Board
pursuant to Chapter 6 (commencing with Section 140), in order
to promote safe and healthy working conditions for the working
men and women of this state.
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SEC. 3. Section 148.5 of the Labor Code is amended to read:
148.5. A decision of the appeals board isfinal, except for any
rehearing or judicial review as permitted by Chapter—4 7
(commencing with Section 6600) of Part 1 of Division 5.
SEC. 4. Section 6309 of the Labor Code is repeal ed.

OCO~NOUITPA,WNE
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SEC. 5. Section 6309 is added to the Labor Code, to read:

6309. (a) If the division learns or has reason to believe that
an employment or place of employment is not safe or isinjurious
to the welfare of an employee, the division, on its own motion, or
upon complaint, may summarily investigate the same with or
without notice or hearings.

(b) The division shall investigate and conduct an onsite
inspection of the employment or place of employment as soon as
possible, but not later than three working days after receipt of a
complaint charging a serious violation, except as provided in
subdivision (€), and shall investigate and may conduct an onsite
inspection not later than 14 calendar days after receipt of a
complaint charging a nonserious violation, from the following:

(1) Anemployee or former employee.

(2) An employee’'s or former employee's representative,
including, but not limited to, an attorney; a union, workers
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organization, or community organization; or a family member of
an employee or former employee.

(3) A health or safety professional.

(4) A government agency representative.

(5) Ajoint labor-management committee established pursuant
tothefederal Labor Management Cooperation Act of 1978 (Section
175a of Title 29 of the United Sates Code).

(6) An employer of an employee who is or may be exposed to
an unsafe or unhealthful conditionin hisor her employment or at
his or her place of employment.

(c) The divison may investigate and conduct an onsite
inspection of a serious violation charged in a complaint from a
person other than those described in paragraphs (1) to (6),
inclusive, of subdivision (b) before investigating any nonserious
violation in order to best effectuate the purposes of this division.

(d) For purposes of this section, a complaint isdeemed to allege
a serious violation if the division determines that the complaint
charges that there is a realistic possibility that death or serious
physical harm could result from a condition that exists, or from
one or more practices, means, methods, operations, or processes
that have been adopted or are in use in a place of employment.
All other complaints are deemed to allege nonserious violations.

(e) If acomplaint charging a serious violation is received from
a state or local prosecutor, or a local law enforcement agency,
the division shall investigate and conduct an onsite inspection of
the employment or place of employment within 24 hours of receipt
of the complaint.

() Thedivisionisnot required to respond to a complaint within
the time period required by subdivision (b) if the division
determines, from the facts stated in the complaint, that the
complaint isintended to willfully harass an employer or iswithout
any reasonable basis.

(g) The division shall attempt to determine the period of time
in the future that the complainant believes the unsafe condition
may continue to exist, and shall allocate inspection resources so
as to respond first to those situations in which time is of the
essence.

(h) The divison may enter and serve any necessary order
relative to the complaint.
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(i) Thedivision shall keep complete and accurate records of all
complaints, whether oral or written, and shall inform the
complainant, whenever hisor her identity is known, of any action
taken by the division in regard to the subject matter of the
complaint, and the reasonsfor the action, within 14 calendar days
of taking any action. The records of the division shall include the
dates on which any action was taken on the complaint, or the
reasons for not taking any action on the complaint. The division,
pursuant to authorized regulations, shall conduct an informal
review of any refusal by a representative of the division to issue
a citation with respect to an alleged violation. The division shall
furnish the empl oyee or the representative of employees requesting
the review a written statement of the reasons for the division's
final disposition of the case.

() The division shall keep confidential the name of a person
who submits to the division a complaint regarding the unsafe
condition of an employment or place of employment, unless that
person requests otherwise.

(k) The division shall annually compile and release on its
Internet Web site the data pertaining to complaints received and
citations issued.

() The requirements of this section do not relieve the division
of its requirement to inspect and ensure that all places of
employment are safe and healthful for employees. The division
shall maintain the capability to receive and act upon complaints
at all times.

SEC. 6. Section 6317 of the Labor Code is amended to read:

6317. (@) If, upon inspection or investigation, the division
believesthat an employer hasviolated Section 25910 of the Health
and Safety Code, thisdivision, Article 4 (commencing with Section
3550) of Chapter 2 of Part 1 of Division 4, or any standard, rule,
order, or regulation established pursuant to Chapter 6 (commencing
with Section 140) of Division 1-efthetaberCode, or any standard,
rule, order, or regulation-estabtshed adopted pursuant to thispart
code regarding occupational safety and health, it shall, with
reasonabl e promptness, issue a citation to the employer.-Each

(b) Each citation shall be in writing and shall describe with
particularity the nature of the violation, including a reference to
the provision of the code, standard, rule, regulation, or order alleged
to have been violated. In addition, the citation shall fix areasonable
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timefor the abatement of the aleged violation. The period specified
for abatement shall not commence running until the date the
citation or notice is received by certified mail and the certified
mail receipt issigned, or if not signed, the date the return is made
to the post office. If the division officially and directly delivers
the citation or notice to the employer, the period specified for
abatement shall commence running on the date of the delivery.

Q [13 Iq Etl SE”

(©) (1) Thedivision may issuea noticein lieu of a citationay
be-issued with respect to violations found in an mspectlon or
investigationwhieh that meet either of the following requirements:

)

(A) The violations do not have a direct relationship upon the
health or safety of an employee.

2

(B) Theviolationsdo not have an immediate relationship to the
health or safety of an employee, and are of ageneral or regulatory
nature. A notice in lieu of a citation may be issued only if the
employer agreesto correct the violationswithin areasonable time,
as specified by the division, and agrees not to appeal the finding
of the division that the violations exist. A notice issued pursuant
to this paragraph shall have the same effect as a citation for
purposes of establishing repeat violations or a failure to abate.
Every notice shall clearly state the abatement period specified by
thedivision, that the notice may not be appealed, and that the notice
has the same effect as a citation for purposes of establishing a
repeated violation or afailureto abate. The employer shall indicate
agreement to the provisions and conditions of the notice by his or
her signature on the notice.

YUnder

(2) (A) Under no circumstances shall anoticebeissuedinlieu
of acitation if the violations are serious, repeated, willful, or arise
from afailure to abate.

Fhe

(B) The director shall prescribe guidelines for the issuance of
%heeeﬂetre&e a notlceln lieu of C|tat|on
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(C) Anocticein lieu of acitation-may shall not be issued if the
number of first instance violations found in the inspection (other
than serious, willful, or repeated violations) is 10 or more
violations.

Ne

(d) (1) No citation or notice shall be issued by the division for
agivenviolation or violations after six months have elapsed since
occurrence of the violation.

(2) Thedivision mayimposea civil penalty against an employer
as specified in Chapter 4 (commencing with Section 6423) of this
part.

Fhe

(3) The director shall prescribe procedures for the issuance of
acitation or notice.

Fhe

(4) Thedivision shall prepare and maintain records capable of
supplying an inspector with previous citations and notices issued
to an employer.

SEC. 7. Section 6409.1 of the Labor Code isamended to read:

6409.1. (@) Every employer shall file a complete report of
every occupational injury or occupational illness, as defined in
subdivision (b) of Section 6409, to each employee-whieh that
resultsin lost time beyond the date of theinjury or illness, orwhieh
that requires medical treatment beyond first aid, with the
Department of Industrial Relations or, if aninsured employer, with
the insurer, on a form prescribed for that purpose by the
department. A report shall be filed concerning each injury and
illnesswhi€h that has, or is alleged to have, arisen out of and in
the course of employment, within five days after the employer
obtains knowledge of the injury or illness. Each report of
occupational injury or occupational illness shall indicate the social
security number of theinjured employee. In the case of aninsured
employer, theinsurer shal filewith thedivision, immediately upon
receipt, a copy of the employer’'s report;—whieh that has been
received from the insured employer. In the event an employer has
filed areport of injury or illness pursuant to this subdivision and
the employee subsequently dies as aresult of the reported injury
or illness, the employer shall file an amended report indicating the
death with the department or, if an insured employer, with the
insurer, within five days after the employer is notified or learns of
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the death. A copy of any amended reports received by the insurer
shall be filed with the division immediately upon receipt.

(b) Inevery caseinvolving aseriousinjury or illness, or death,
in addition to the report required by subdivision (a), areport shall
be made immediately, but no longer than eight hours after the
employer knew or should have known of the death or serious
illness, by the employer to the Division of Occupational Safety
and Health by telephone-ertelegraph, fax, or other electronic
means approved by the division. An employer who violates this
subdivision-may shall be assessed a civil penalty of-rettessthan
five thousand dollars ($5,000) that may be adjusted pursuant to
subdivision (d) either by the division in a settlement agreement
between the employer and the division, or by the Occupational
Safety and Health Appeals Board when approving a settlement
agreement or when making a finding. Nothing in this subdivision
shall be construed to-trerease affect the-maximum civil-penalty;
penalty that may be imposed pursuant to Sections 6427 to 6430,
inclusive-that-may-betmpesecHor-aviotation-of-thts-seetion.

(c) When making a report pursuant to subdivision (b), the
employer shall inform the division of all information in its
possession relating to the time, location, and circumstances of the
incident. The employer shall also inform the division if the
employee subsequently dies as a result of the reported injury or
illness, within five days after the employer is notified or learns of
the death.

(d) The civil penalty assessed pursuant to subdivision (b) may
be adjusted according to the following:

(1) The penalty may be reduced if there is a finding on the
record of any of the following:

(A) The employer has 10 or fewer employees.

(B) The employer delayed in reporting to the division by no
more than 48 hours.

(C) The employer delayed in reporting to the division by more
than 48 hours or failed to report to the division, but states under
penalty of perjury that it did timely report to its workers
compensation carrier or to a state, county, or local fire or police
agency, and that it was informed by that entity that reporting to
that entity was sufficient to comply with the requirement to report
to the division.
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(2) The penalty may be increased if there is a finding on the
record of any of the following:

(A) The employer failed to report a death resulting from the
reported injury or illness.

(B) The injured or ill employee did not receive prompt and
adequate first aid, medical care, or both.

(C) The employer did not provide evidence that it had an
effective injury and illness prevention program.

(D) The employer previously failed to report a serious injury
or illness, or death.

(E) Theemployer interfered with the division’sinvestigation by
withholding evidence or witnesses or materially altering the
worksite.

(3) Additional penalty reductions afforded by regulations
promulgated pursuant to subdivision (c) of Section 6319 shall not
apply to the adjustment of the civil penalty assessed pursuant to
subdivision (b).

(4) Thepenalty shall not be decreased if the division determines
that thefailureto report or report timely impaired itsinvestigation.

(5) Theadjusted civil penalty shall not belessthan two thousand
five hundred dollars ($2,500).

(e) Inadditionto any other penalty provided, an employer who
willfully or repeatedly fails to report, or to report timely, an
occupational injury or occupational illness, or a death resulting
from a reported injury or illness, as required by subdivision (b),
or an employer who intentionally interferes with the division’'s
investigation by withholding evidence or witnesses or materially
altering the worksite, shall be assessed a civil penalty of not more
than seventy thousand dollars ($70,000) for each violation, but in
no case less than five thousand dollars ($5,000) for each willful
violation.

SEC. 8. Section 6600.1 is added to the Labor Code, to read:

6600.1. Any affected employee may appeal the terms and
conditions of abatement in a citation or notice pursuant to Section
6317 or order pursuant to Section 6308. A notice of appeal shall
be filed with the division or the appeals board within 15 working
days of theissuance of a citation or order, by any of the following:

(a) An affected employee, individually or through his or her
designated representative, or if the affected employeeis deceased,
then the employee’s surviving spouse or domestic partner,
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surviving issue, or personal representative as defined in Section
58 of the Probate Code.

(b) A union that represents an affected employee.

(c) Aunionthat hasa collective bargaining agreement with the
cited or ordered employer.

(d) For purposes of this chapter, “ affected employee” means
an employee who is exposed to or who, due to assigned work in
the vicinity, may be exposed to an unsafe or unhealthful condition
out of circumstances, conditions, practices, or operationsthat are
the basis of a citation issued by the division to any employer,
whether or not the direct employer of the employee.

SEC. 9. Section 6601 of the Labor Code is amended to read:

6601. If, within 15 working days from receipt of the citation
or notice of civil penalty issued by the division, the employer fails
to notify the appeal s board that-he the employer intends to contest
the citation or notice of proposed penalty, and no notice contesting
the terms or conditions of the abatement-peried is filed by any
affected employee or representative of-the an affected employee
within-sueh that time, the citation or notice of proposed penalty
shall be deemed afinal order of the appeals board and not subject
to review by any court or agency. The 15-day period may be
extended by the appeals board for good cause.

SEC. 10. Section 6601.5 of the Labor Codeisamended to read:

6601.5. If, within 15 working days from receipt of a specid
order; order or action order by the division, the employer failsto
notify the appeals board that-he-er-she the employer intends to
contest the order, and no notice contesting the terms or conditions
of the abatement—peried is filed by any affected employee or
representative of-the an affected employee within that time, the
order shall be deemed afina order of the appeals board and not
subject to review by any court or agency. The 15-day period may
be extended by the appeals board for good cause.

SEC. 11. Section 6602 of the Labor Code is amended to read:

6602. If an employer notifies the appeals board that he or she
intends to contest a citation issued under Section 6317, or notice
of proposed penalty issued under Section 6319, or order issued
under Section 6308, or if, within 15 working days of the issuance
of acitation or order any affected employee or representative of
an affected employee files a notice with the division or appeals
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fer contesting the terms or conditions of the abatement-ef—the
violatien—s—unreasonable, the appeals board shall afford an
opportunity for ahearing. The appeal s board shall thereafter issue
a decision, based on findings of fact, affirming, modifying, or
vacating the division’s citation; or order,~er and may modify the
proposed penalty if the penalty modification would not violate a
requirement of this code or a regulation of the department, or
directing direct other appropriate relief.

SEC. 12. Section 6602.5 is added to the Labor Code, to read:

6602.5. The appeals board, upon request, shall permit the
following to participate as a party in an appeal:

(&) An affected employee, individually or through his or her
designated representative, or if the affected employeeis deceased,
then the employee’s surviving spouse or domestic partner,
surviving issue, or personal representative as defined in Section
58 of the Probate Code.

(b) A union that represents an affected employee.

(c) Aunionthat hasa collective bargaining agreement with the
cited or ordered employer.

SEC. 13. Section 6602.6 is added to the Labor Code, to read:

6602.6. Parties shall have the opportunity to participate fully
in a hearing, receive notices, be permitted to subpoena witnesses
and documents at any time before the compl etion of the hearings,
offer evidence, examine and cross-examine witnesses, and argue
and submit briefs. Parties representing an affected empl oyee shall
also havetheright to participate and object to termsor conditions
during settlement discussions between the division and the
employer at any formal or informal prehearing conference or
discussion prior to or during the hearing, and shall be timely
informed of any final settlement.

SECHON-L

SEC. 14. Section 6603 of the Labor Code is amended to read:

6603. (a) Therules of practice and procedure adopted by the
appeals board shall be consistent with Article 8 (commencing with
Section 11435.05) of Chapter 4.5 of Part 1 of Division 3 of Title
2 of, and Sections 11507, 11507.6, 11507.7, 11513, 11514, 11515,
and 11516 of, the Government Code, and shall provide affected
employeesor representatives of affected employees an opportunity
to participate as parties to a hearing under Section 6602. Therules
of practice and procedure also shall provide for the scheduling of
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hearings in a manner designed to minimize inconvenience to the
division and all parties and witnesses who are required to attend
the hearings, and for the completion of the hearings without
significant lapses in time if the hearings are not compl eted within
the scheduled time.

(b) The superior courts shall have jurisdiction over contempt
proceedings, as provided in Article 12 (commencing with Section
11455.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of the
Government Code.

SEC. 15. Section 6614 of the Labor Code is amended to read:

6614. (a) At any time within 30 days after the service of any
final order or decison made and filed by the appeals board or a
hearing officer, any party aggrieved directly or indirectly by any
final order or decision, made and filed by the appeals board or a
hearing officer under-any-provisien-contaiedHa thisdivision, may
petition the appeals board for reconsideration in respect to any
matters determined or covered by the final order or decision and
specified in the petition for reconsideration.-Sueh The petition shall
be made only within the time and in the manner specified in this
chapter.

(b) Atanytimewithin 30 daysafter the service of any final order
or decision made and filed by the appeals board, any person
aggrieved directly or indirectly by any final order or decision
made and filed by the appeals board under this division may
petition the appeals board for reconsideration in respect to any
matters determined or covered by the final order or decision and
specified in the petition for reconsideration. The petition shall be
made only within the time and in the manner specified in this
chapter.

{b)

(c) At any time within 30 days after the filing of an order or
decision made by a hearing officer and the accompanying report,
the appeal's board may, on its own motion, grant reconsideration.

SEC. 16. Section 6625 of the Labor Code is amended to read:

6625. Thefiling of apetition for reconsideration shall suspend
for aperiod of 10 daysthe order or decision affected, insofar asit
applies to the parties to the petition, unless otherwise ordered by
the appealsboard. The appeal s board upon the terms and conditions
whieh that it by order directs, may stay, suspend, or postpone the
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order or decision during the pendency of the reconsideration except
as to the requirements for abatement.

SEC. 17. Section 6626.5 is added to the Labor Code, to read:

6626.5. (a) An affected personwho wasnot a party to the case
prior to the appeals board issuing the decision after
reconsideration who plans to seek judicial review of a decision
pursuant to Section 6627 shall provide a written notice to the
appeals board, including a statement that the affected person
intends to seek judicial review of the decision, a brief statement
regarding the nature of the challenge to the decision after
reconsideration, and a request that the appeals board modify or
rescind its decision.

(b) The notice and statement shall be filed with the appeals
board within 30 days of the appeals board order or decision and
shall toll, for 30 days or until the board acts, whichever is sooner,
both the finality of the decision after reconsideration and thefiling
deadline set forth in Section 6627. After receiving notice, the
appealsboard may either rescind, modify, and reissue the decision
after reconsideration, or deny the request either summarily or in
writing with the reasons stating the basis for the denial. The
appeals board’s failure to act on the notice within 30 days shall
be deemed a summary denial. An affected person shall not be
required to file more than one notice prior to seeking judicial
review.

(c) Nothing in this section isintended to eliminate or limit any
other exceptionsto any requirement under law that administrative
remedies be exhausted before judicial action is sought.

SEC. 18. No reimbursement is required by this act pursuant
to Section 6 of Article XI11 B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminatesa crimeor infraction, or changesthe penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIlI B of the California
Constitution.

97



