AMENDED IN ASSEMBLY APRIL 21, 2015

CALIFORNIA LEGISLATURE—2015—16 REGULAR SESSION

ASSEMBLY BILL No. 443

Introduced by Assembly Member Algo

February 23, 2015

An act to amend-Seetions186-2-and Section 186.4 of the Penal Code,
relating to forfeiture.

LEGISLATIVE COUNSEL’S DIGEST

AB 443, as amended, Algo. Forfeiture.

Existing law subjects property acquired through or as proceeds of
criminal profiteering activity to forfeiture. Existing law defines criminal
profiteering activity as any specified acts or threats made for financial

Existing- advantage. Existing law requires a prosecuting agency to
file apetition of forfeiture in conjunction with the criminal proceeding
for the underlying offense.

This bill would allow the prosecuting agency to file a petition of
forfeiture prior to the commencement of the underlying criminal
proceeding if the value of the assets seized exceeds$16,000; $100,000,
there is a substantial probability that the prosecuting agency will filea
criminal complaint, there is a substantial probability the prosecuting
agency will prevail on the issue of forfeiture and failure to enter the
order will result in the property being destroyed or otherwise removed
from thejurisdiction of the court, and the need to preserve the property
outweighsthe hardship on any party against whom the order is entered.
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The bill would allow a person claiming an interest in the property or
proceeds to move for return of the property on the grounds there is not
probable cause to believe that the property is subject to forfeiture, and
if the prosecuting agency does not establish probable cause that the
property is subject to forfeiture the court shall order the seized property
returned.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

The people of the Sate of California do enact as follows:

OCO~NOUIPA,WNE
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SEC2

SECTION 1. Section 186.4 of the Penal Code is amended to
read:

186.4. (a) (1) The prosecuting agency shall, in conjunction
with the criminal proceeding, file a petition of forfeiture with the
superior court of the county in which the defendant has been
charged with the underlying criminal offense, which shall alege
that the defendant has engaged in apattern of criminal profiteering
activity, including the acts or threats chargeable as crimes and the
property forfeitable pursuant to Section 186.3.

(2) The prosecuting agency may, prior to the commencement
of a criminal proceeding, file a petition of forfeiture with the
superior court of the county in which the defendant-wit-be-charged
with-a-eriminal-offense; is being investigated, which shall allege
that the defendant has engaged in a pattern of criminal profiteering
activity, including the acts or threats chargeable as crimes and the
property forfeitable pursuant to Section 186.3, provided the court
determines that:

(A) The value of the assets to be seized exceeds-$10,600: one
hundred thousand dollars ($100,000).

(B) Thereisasubstantial probability that the prosecuting agency
will file a criminal complaint or seek a grand jury indictment
against the defendant.

(C) Thereisasubstantial probability that the prosecuting agency
will prevail on the issue of forfeiture and that failure to enter the
order will result in the property being destroyed, removed from
the jurisdiction of the court, or otherwise made unavailable for
forfeiture.

(D) Theneedto preservethe availability of the property through
the entry of the requested order outweighs the hardship on any
party against whom the order isto be entered.

(b) The prosecuting agency shall make service of process of a
notice regarding that petition upon every individual who may have
aproperty interest in the alleged proceeds, which notice shall state
that any interested party may fileaverified claim with the superior
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court stating the amount of their claimed interest and an affirmation
or denial of the prosecuting agency’s allegation. If the notices
cannot be given by registered mail or personal delivery, the notices
shall be published for at least three successive weeks in a
newspaper of general circulation in the county where the property
islocated. If the property aleged to be subject to forfeitureisred
property, the prosecuting agency shall, at the time of filing the
petition of forfeiture, record alis pendensin each county inwhich
the real property is situated which specifically identifies the real
property alleged to be subject to forfeiture. The judgment of
forfeiture shall not affect the interest in real property of any third
party which was acquired prior to the recording of thelis pendens.

(©) (1) Ifaforfeiture petitionisfiled pursuant to paragraph (2)
of subdivision (a), prior to thefiling of the complaintin a criminal
action, a person claiming an interest in the property or proceeds
may move for the return of the property on the grounds that there
isnot probable causeto believe the property isforfeitable pursuant
to Section 186.3 and is not automatically subject to court order
of forfeiture or destruction by another provision of this chapter.
The motion may be made prior to, during, or subsequent to, the
filing of criminal charges or a grand jury indictment. If the
prosecuting agency does not establish probable cause that the
property is subject to forfeiture, the court shall order the seized
property released to the person it determines is entitled to the
property.

(2) If a claimant’s motion filed pursuant to paragraph (1) is
granted, the people may, within 15 days, file a petition for a writ
of mandate or prohibition seeking appellate review of the ruling.

te)

(d) If a forfeiture petition is filed pursuant to—Paragraph
paragraph (2) of-Subeivisien subdivision (a), prior to thefiling of
the complaint in a criminal action, the motion and any injunctive
order shall be dismissed-by-eperation-oftaw-unless if a criminal
complaint or grand jury indictment is not filed within 60 days of
the grant of themotion. If aforfeiture petition is dismissed pursuant
to this subdivision, the motion shall not be refiled, except upon
the filing of a criminal-eemplain: complaint.

_(d)
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1 (e) All notices shall set forth the time within which a claim of

2 interest in the property seized is required to be filed pursuant to
3 Section 186.5.
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