AMENDED IN ASSEMBLY MARCH 17, 2016

CALIFORNIA LEGISLATURE—2015—16 REGULAR SESSION

ASSEMBLY BILL No. 2693

Introduced by Assembly Member Dababneh

February 19, 2016

An act to amend Section+6% 26054 of the Public Resources Code,
and to amend Sections 5898.15, 5898.28, and 5898.30 of the Streets
and Highways Code, rel ating totranspertation: contractual assessments.

LEGISLATIVE COUNSEL’S DIGEST

AB 2693, as amended, Dababneh. Franspertationfunds-Contractual
assessments:. financing requirements. property improvements.

Existing law defines “ property assessed clean energy bond;
commonly known as a PACE bond, to mean a bond that is secured by
a voluntary contractual assessment or by certain special taxes on
property, as specified.

Thisbill would del ete the reference to bonds secured by special taxes.

Existing law authorizes the legislative body of a public agency, as
defined, to determine that it would be convenient, advantageous, and
in the public interest to designate an area within which authorized
public agency officials and property owners may enter into voluntary
contractual assessmentsto finance certain improvements, including the
installation of distributed generation renewable energy sources or
energy or water efficiency improvements that are permanently fixed to
real property, as specified. Existing law authorizes the public agency
to issue bonds to be repaid by voluntary contractual assessments, and
to enter into a relationship with an underwriter or financial institution
that allows the sequential issuance of a series of bonds as the need
arises. Existing law requires the interest rate on bonds to be fixed at
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the time each bond is issued, unless the bond is issued to finance
improvements to nonresidential private property or residential private
property with 4 or more units. Existing law also provides that certain
provisions relating to redemption of bonds prior to their scheduled
maturity date or refinance of outstanding bonds only apply to
nonresidential private property or residential private property with 4
or more units.

This bill, with respect to residential private property, would instead
require the interest rate on the bonds, when issued, to be fixed unless
the property consists of 5 or more units. The bill would provide that
the provisions relating to redemption of bonds prior to their scheduled
maturity date, or refinance of outstanding bonds, with respect to
residential private property, would apply to property that consists of 5
or more units.

Existing law providesthat an assessment under these provisions, and
any interest and penalties, until paid, constitute a lien against the
property on which the assessment was made. Existing law providesthat
certain other provisions, including provisions relating to lien priority,
apply to liens imposed relative to these assessments.

This bill would delete the reference to the other provisions relating
to lien priority, and instead provide that an assessment under these
provisions shall have the force, effect, and priority of a judgment lien
as established by its date of recordation.

Existing law, if bonds have not been issued by a public agency,
authorizes the public agency to transfer its right, title, and interest to
voluntary contractual assessments to another party, as specified.
Existing law, however, provides that initiation and prosecution of a
foreclosure action from a delinquency in the payment of voluntary
contractual assessments remainsthe responsibility of the public agency,
which shall retain the sole right to enforce its senior lien status.

Thisbill would delete the provision that the public agency shall retain
the soleright to enforceits senior lien status, and would instead provide
that a foreclosure action by the public agency shall have the force,
effect, and priority of a judgment lien as established by the date of its
recordation.

Existing law prohibits a public agency from permitting a property
owner to participate in any program established pursuant to these
provisionsif the owner’s participation would result in the total amount
of any annual property taxes and assessments exceeding 5% of the
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property’s market value, as determined at the time of approval of the
owner’s contractual assessment.

This bill would also prohibit a public agency from permitting a
property owner to participatein a program pursuant to these provisions
unless the property owner has been provided with a Truth in Lending
Act- Real Estate Settlement Procedures Act Integrated Mortgage
Disclosure for the obligation being incurred or if the total
mortgage-related debt and contractual assessment-related debt on the
underlying property exceeds the fair market value of the property at
the time of the agreement.

The bill would provide that the failure of a public agency to comply
with either of these 2 prohibitions voids the contractual obligations of
the property owner for the contractual asse$ment

Vote: majority. Approprlatlon no. Flscal committee: no.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 26054 of the Public Resources Code is

2 amended to read:

3 26054. “Property Assessed Clean Energy bond” or “PACE

4 bond” meansabond that is secured by-any either of thefollowing:

5 (@) A voluntary contractual assessment on property authorized

6 pursuant to paragraph (2) of subdivision (a) of Section 5898.20 of

7 the Streets and Highways Code.

8 (b) A voluntary contractual assessment-er-a-veluntary-speciat

9 tax on property to financetheinstallation of distributed generation
10 renewable energy sources, el ectric vehicle charging infrastructure,
11
12
13
14
15

or energy or water efficiency-+mprovementsthatisteviedpursdant

to-a-chartered-€city s-constitutionaladtherityunderSection-5-of
Amde%@kef—the@ah#emrareeﬂsmuﬂe& |mprovements
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SEC. 2. Section 5898.15 of the Streets and Highways Code is
amended to read:

5898.15. (a) A publicagency shall not permit aproperty owner
to participate in any program established pursuant to this chapter
if the owner’s participation would result in the total amount of any
annual property taxes and assessments exceeding 5 percent of the
property's market value, as determined at the time of approval of
the owner’s contractual assessment.

(b) (1) A public agency shall not permit a property owner to
participate in a program pursuant to this chapter unless the
property owner has been provided with a federal Truth in Lending
Act—Real Estate Settlement Procedures Act Integrated Mortgage
Disclosure for the obligation being incurred that is required for
mortgages by the federal Consumer Financial Protection Bureau.

(2) Apublic agency shall not permit the total mortgage-related
debt and contractual assessment-related debt on the underlying
property to exceed the fair market value of the property at thetime
of the agreement.

(3) Failureto comply with the requirements of either paragraph
(2) or (2) voids the contractual obligations of a property owner
for a contractual assessment entered into pursuant to this chapter.

tb)-Nething — o .

(c) Exceptasprovided in subdivision (b), nothing in this chapter
shall be construed to void or otherwise release a property owner
from the contractual obligations incurred by a contractual

- property

SEC. 3. Section 5898.28 of the Streets and Highways Code is
amended to read:

5898.28. (a) A public agency may issuebonds pursuant to this
chapter, the principal and interest for which would be repaid by
voluntary contractual assessments. A public agency may advance
its own funds to finance work to be repaid through voluntary
contractual assessments, and may from time to time sell bonds to
reimburse itself for those advances. A public agency may enter
into arelationship with an underwriter or financia institution that
would allow the sequential issuance of aseriesof bonds, each bond
being issued asthe need arose to finance work to be repaid through
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voluntary contractual assessments. The interest rate of each bond
may be determined by an appropriate index, but shall be fixed at
the time each bond is issued unless the bond is issued to finance
improvements to nonresidential private property or residential
private property with-eur five or more units. Bond proceeds may
be used to establish areserve fund for debt service or paying the
costs of foreclosure on properties participating in the program, to
fund capitalized interest for aperiod up to two yearsfrom the date
of issuance of the bonds, to fund the administrative fee required
for participation in the PACE Reserve Program established
pursuant to Chapter 4 (commencing with Section 26050) of
Division 16 of the Public Resources Code, and to pay for expenses
incidental to the issuance and sale of the bonds. Division 10
(commencing with Section 8500) shall apply to any bonds issued
pursuant to this section, insofar as that division is not in conflict
with this chapter.

(b) (1) Notwithstanding any provision of this division or the
Improvement Act of 1915 (Division 10 (commencing with Section
8500)), a public agency may transfer itsright, title, and interest in
and to any voluntary contractual assessments, if bonds have not
been issued pursuant to subdivision (a). The public agency and
the transferee shall enter into an agreement that, among other
things, identifies the specific period of time during which the
transfer of voluntary contractual assessments will be operative,
not to exceed three years. Except as provided in paragraph (2), a
transfer of any voluntary contractual assessments under this
subdivision shall be treated as a true and absolute transfer of the
asset so transferred for the period of the transfer and not asapledge
or grant of a security interest by the public agency for any
borrowing. The characterization of the transfer of any of those
assets as an absolute transfer by the public agency shall not be
negated or adversely affected by the fact that only aportion of any
voluntary contractual assessment is transferred, nor by any
characterization of the transferee for purposes of accounting,
taxation, or securities regulation, nor by any other factor
whatsoever. As used in this section, “transfer” means sde,
assignment, or other transfer.

(2) Nothing in this subdivision shall be construed to authorize
thetransfereeto initiate and prosecute aforecl osure action resulting
from a delinquency in the payment of the voluntary contractual
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assessment. I nitiation and prosecution of aforeclosure action shall
remain the responsibility of the public agency, which shall-+etain

[ i torH - have theforce, effect,
and priority of a judgment lien as established by the date of its
recordation.

(c) Division 10 (commencing with Section 8500) shall apply to
any bonds issued pursuant to this section, insofar as that division
is not in conflict with this chapter. Notwithstanding Part 16
(commencing with Section 8880) of Division 10, if any reserve
fund is established in whole or in part with legally available
moneys of one or more public agencies other than bond proceeds,
the public agency or agencies may provide that a property owner
who prepaysall or aportion of the assessment shall not be credited
with the public agency moneysin the reserve fund and there shall
be no reduction in the assessment pursuant to Sections 8884 or
8881, and the public agency moneys in the reserve account shall
not be used to redeem bonds pursuant to Section 8885 and any
public agency moneysremaining in the reservefund at the maturity
of the bonds shall be disbursed to the public agency free and clear
of the lien of the issuing instrument. Any excess bond proceeds
may be used to pay principal of and interest on the bonds in
addition to any other use permitted by Division 10 (commencing
with Section 8500).

(d) Notwithstanding any other law, the public agency may
conclude that it is in the public interest for bonds issued by the
public agency pursuant to this chapter to not be subject to
redemption prior to their scheduled maturity date except asaresult
of the prepayment in whole or in part of contractual assessments.
Notwithstanding any other limitations set forth in law, and with
respect to bondsissued to finance improvements to nonresidential
property or residential property with-feur five or more units, the
redemption premium associated with a redemption of bonds as a
result of acontractual assessment prepayment shall be determined
by agreement of the public agency issuing the bonds, the property
owner, and theinitial purchaser of the bonds.

() (1) Without the prior written approval of the property owner,
and notwithstanding any other law, a public agency may issue
bonds pursuant to this chapter to refinance outstanding bonds
payable from contractual assessments levied pursuant to this
chapter if al of the following are true:
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(A) The total interest cost to maturity on the refunding bonds
is less than the total interest cost to maturity on the bonds to be
refunded.

(B) The final maturity date of the refunding bonds is not later
than the final maturity date of the refunded bonds, except that if
the bondsto berefunded are variable rate bonds, the final maturity
date of the refunding bonds may extend to, but not beyond, the
useful life of the financed improvements.

(C) The total interest component of the scheduled contractual
assessment installments to maturity, after issuance of the refunding
bonds, is less than the total interest component of the scheduled
contractual assessment installments to maturity prior to issuance
of the refunding bonds.

(2) For purposesof thissection, in connection with theissuance
of fixed rate bonds to refinance variable rate bonds, the interest
rate on the refunded bonds for purpose of demonstrating
compliance with this section may be assumed to be the maximum
possible interest rate on the bonds to be refunded as long as the
legislative body concludes that the public interest will be served
by issuing fixed rate bonds to refinance the outstanding variable
rate bonds. In connection with an issuance of refunding bonds
under this chapter, the legidative body may direct that an
amendment to the document required by subdivision (d) of Section
5898.24 be recorded to reflect the revised contractual assessment
installment schedule.

(f) Withthe prior written approval of the owner of nonresidential
property or residential property with-feur five or more units, and
notwithstanding any other law, a public agency may issue bonds
pursuant to this chapter to refinance outstanding bonds payable
from contractual assessments levied pursuant to this chapter
without complying with subdivision (e). The final maturity date
of the refunding bonds issued pursuant to this subdivision may be
later than the final maturity date of the bonds being refunded as
long as the final maturity date of the refunding bonds does not
extend beyond the useful life of the financed improvements.

SEC. 4. Section 5898.30 of the Streets and Highways Code is
amended to read:

5898.30. Assessments levied pursuant to this chapter, and the
interest and any penalties thereon shall constitute a lien against
the lots and parcels of land on which they are made, until they are
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paid. Divison 10 (commencing with Section 8500), insofar as
those provisions are not in conflict with this chapter, Article 13
(commencing with Section 53930) of, and Article 13.5
(commencing with Section 53938) of, Chapter 4 of Part 1 of
Division 2 of Title 5 of the Government Code shall only apply to
the—+mpoesitten—and collection of assessments contracted for
pursuant to this chapter —melﬂelmg—but—ﬁet—i-mﬁnted—te—prewsrens

which may
be collectedinthe same manner and at the sametime asthe genera

taxeﬁ of the city or county on real—preperty—uﬁjrees—aaether

deFauH— property Any assessment levied pursuant to thrs chapter
shall have the force, effect, and priority of a judgment lien as
established by the date of its recordation.
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