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SENATE BILL No. 308

Introduced by Senator Wieckowski

February 23, 2015

An act to-amend-Secttor—2983-3-ofthe CivH-Code—and-te amend
Sections 703.140, 704.010, 704.113, 704.115, 704.720, 704.730, and
704.960 of, and to add Sections 704.085, 704.111, and 704.165 to, the
Code of Civil Procedure,-andte-amend-Sectton22329-of the Fhanetrat
Ceode; relating to bankruptcy.

LEGISLATIVE COUNSEL’S DIGEST

SB 308, as amended, Wieckowski. Debtor exemptions.

Existing law prohibitsthe seller or holder of aconditional sale contract
for amotor vehicle from accel erating the maturity of any part or all of
the amount due under the contract or repossessing the vehicle in the
absence of default in the performance of any of the buyer’s obligations
under the contract.

This bill would provide that neither the act of filing a bankruptcy
petition by the buyer or other person liable on the contract nor the status
of either of those persons asadebtor in bankruptcy constitutes adefault
in the performance of any of the buyer’s obligations under the contract
and neither may be used as a basis for accelerating the maturity of any
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part or all of the amount due under the contract or for repossessing the
motor vehicle.

Existing law identifies varioustypes of property of ajudgment debtor
that are exempt from the enforcement of a money judgment. Existing
law providesthat property described in statute as exempt may be claimed
within the time and in the manner prescribed in the applicable
enforcement procedure, and property described in statute as exempt
without making aclaimisnot subject to any procedure for enforcement
of a money judgment. These general exemptions are available to a
debtor in afederal bankruptcy case, whether amoney judgment isbeing
enforced by execution sale or other procedure, unless the debtor elects
certain alternative exemptions.

Existing law requires the Judicial Council to, every 3 years, adjust
the amount of the exemptions applicable to exempt property based on
the changein theannual CaliforniaConsumer Pricelndex for All Urban
Consumers, and to prepare conforming forms for those adjustments.

Thisbill would increase the statutory amounts of various exemptions
to reflect the amounts of the exemptions as adjusted by the Judicial
Council effective April 1, 2013.

Existing law authorizes a husband and wife who jointly file a
bankruptcy petition to jointly elect to utilize the general exemptions or
the alternative exemptions, but not both. The general exemptions are
applicableif abankruptcy petition isfiled individually, and not jointly,
for a husband or awife, except that the husband and wife may jointly
waive in writing their right to claim, during the period the case
commenced by filing the petition is pending, the general exemptions
and instead elect to utilize the alternative exemptions.

This bill would provide that a joint waiver is not required from a
debtor who is separated from his or her spouse as of the date the
bankruptcy petition isfiled, unless, on the petition date, the debtor and
the debtor’s spouse shared an ownership interest in property that could
be exempted as a homestead, as specified.

Existing law includes an alternative exemption for the debtor’s right
to receive a payment under a stock bonus, pension, profit-sharing,
annuity, or similar plan or contract on account of illness, disability,
death, age, or length of service to the extent reasonably necessary for
the support of the debtor and any dependent of the debtor, unless all of
severa specified conditions apply, including that the plan or contract
does not qualify under specified provisions of the federal Internal
Revenue Code of 1986.
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This bill would provide that a plan or contract covered by this
alternative exemption would be exempt even if it did not qualify under
the specified provisions of the federal Internal Revenue Code of 1986
so long as the sole basis for the failure to qualify is atechnical defect.

Existing law includes alternative exemptions for the debtor’s right to
receive, or property that is traceable to, a payment on account of the
wrongful death of an individual of whom the debtor was a dependent
and a payment under alifeinsurance contract that insured the life of an
individual of whom the debtor was a dependent on the date of that
individual’s death.

This bill would make these exemptions applicable, as well, to
payments regarding an individual of whom the debtor was a spouse.

Existing law includes an alternative exemption for the debtor’s right
to receive, or property that is traceable to, a payment on account of
personal bodily injury of the debtor or anindividual of whom the debtor
is a dependent. Existing law sets this amount as $25,575, as adjusted
by the Judicial Council.

Thisbill would make this exemption applicable, aswell, to apayment
on account of personal bodily injury of the spouse of the debtor.

Existing law includes an alternative exemption for the debtor’s right
to receive, or property that is traceable to, a payment in compensation
of loss of future earnings of the debtor or an individual of whom the
debtor is or was a dependent to the extent reasonably necessary for the
support of the debtor and a dependent of the debtor.

Thishbill would make this exemption applicable, aswell, to apayment
regarding an individual of whom the debtor is or was a spouse, and
would provide that the exemption applies to the extent reasonably
necessary for the support of the debtor and a spouse or dependent of
the debtor.

Existing law provides that vacation credits, as defined, are exempt
from enforcement of a money judgment without making a claim.

Thisbill would delete the definition of “vacation credits’ set forthin
these provisions and expand this general exemption to aso include
accrued or unused vacation pay, sick leave, and family leave. The bill
also would add an alternative exemption for the debtor’sright to receive
these expanded assets.

Existing law exempts any combination of aggregate equity in motor
vehicles, the proceeds of an execution sale of a motor vehicle, and the
proceeds of insurance or other indemnification for the loss, damage, or
destruction of a motor vehicle. Existing law sets this amount of this
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exemption, as adjusted by the Judicial Council, at $2,900. Existing law
includes an alternative exemption for up to $5,100, as adjusted by the
Judicial Council, of the debtor’sinterest in one or more motor vehicles.

This bill would increase the amount of the general and alternative
exemption for motor vehicle equity to $6,000, and make conforming
changes.

Thishill would provide that the aggregate interest of a debtor who is
engaged in business, not to exceed $5,000 in cash or deposit accounts,
accounts receivable, and inventory of the business is exempt.

Existing law includes an alternative exemption for the debtor’s right
to receive alimony, support, or separate maintenance, to the extent
reasonably necessary for the support of the debtor and any dependent
of the debtor.

This bill would provide that these assets are exempt, thereby adding
ageneral exemption matching the existing alternative exemption.

Existing law providesthat all amounts held, controlled, or in process
of distribution by aprivate retirement plan, for the payment of benefits
as an annuity, pension, retirement allowance, disability payment, or
death benefit from a private retirement plan are exempt. Existing law
defines “ private retirement plan” to include self-employed retirement
plans and individual retirement annuities or accounts provided for in
the federal Internal Revenue Code of 1986, including individual
retirement accounts qualified under specified provisions of that code.

This bill would expand this exemption to aso include individual
retirement accounts that do not qualify under those specified provisions
on the basis of atechnical defect alone.

Existing law provides that various causes of action and awards of
damages or settlements arising out of those actions are exempt to varying
extent, as specified.

This bill would provide that a cause of action arising out of or
regarding the violation of any law relating to the judgment debtor’s
employment is exempt without making a claim, except as provided in
specified statutory provisions, and an awvard of damages or a settlement
arising out of or regarding the violation of any law relating to the
judgment debtor’s employment is exempt to the extent necessary for
the support of the judgment debtor and the spouse and dependents of
the judgment debtor. The bill aso would add identical alternative
exemptionsin thisregard.

Existing law provides that the proceeds of sale or of insurance or
other indemnification for damage or destruction of a homestead, the
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proceeds received as compensation for ahomestead acquired for public
use, or the proceeds from avoluntary sale of adeclared homestead, are
exempt in the amount of the homestead exemption provided in a
specified statute for a period of 6 months after the time the proceeds
are actually received by the judgment debtor, except as provided.

This bill would specify that, in a case under Title 11 of the United
States Code, regardless of whether the saleis voluntary or involuntary,
the expiration of the-six-menth 6-month period at any time after the
filing of the case does not terminate the exempt status of the homestead
or its proceeds.

Existing law providesthat a specified portion of equity in ahomestead,
as defined, is exempt from execution to satisfy a judgment debt and
prescribesthat the amount of the homestead exemption iseither $75,000,
$100,000, or $175,000, depending on certain characteristics of the
homestead’s residents.

This bill would increase these exemptions to $100,000,-$356,600
$150,000, or $300,000, respectively.

moetor-vehicte:
Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

OO WNBE
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SEC2

SECTION 1. Section 703.140 of the Code of Civil Procedure
is amended to read:

703.140. (8) Inacaseunder Title11 of the United States Code,
al of the exemptions provided by this chapter, including the
homestead exemption, other than the provisions of subdivision (b)
are applicable regardless of whether there is a money judgment
against the debtor or whether amoney judgment is being enforced
by execution sale or any other procedure, but the exemptions
provided by subdivision (b) may be elected in lieu of al other
exemptions provided by this chapter, asfollows:
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(1) If ahusband and wife are joined in the petition, they jointly
may elect to utilize the applicable exemption provisions of this
chapter other than the provisions of subdivision (b), or to utilize
the applicable exemptions set forth in subdivision (b), but not both.

(2) (A) If the petition isfiled individually, and not jointly, for
ahusband or awife, the exemptions provided by this chapter other
than the provisions of subdivision (b) are applicable, except that,
if both the husband and the wife effectively waive in writing the
right to claim, during the period the case commenced by filing the
petition is pending, the exemptions provided by the applicable
exemption provisions of this chapter, other than subdivision (b),
in any case commenced by filing apetition for either of them under
Title 11 of the United States Code, then they may elect to instead
utilize the applicable exemptions set forth in subdivision (b).

(B) Notwithstanding subparagraph (A), awaiver isnot required
from a debtor who is separated from his or her spouse as of the
date the petition commencing the case under Title 11 of the United
States Code is filed, unless, on the petition date, the debtor and
the debtor’s spouse shared an ownership interest in property that
could be exempted as a homestead under Article 4 of this chapter.

(3) If the petition isfiled for an unmarried person, that person
may elect to utilize the applicable exemption provisions of this
chapter other than subdivision (b), or to utilize the applicable
exemptions set forth in subdivision (b), but not both.

(b) The following exemptions may be elected as provided in
subdivision (a):

(1) The debtor’s aggregate interest, not to exceed twenty-five
thousand five hundred seventy-five dollars ($25,575) in value, in
real property or persona property that the debtor or a dependent
of the debtor uses as a residence, in a cooperative that owns
property that the debtor or a dependent of the debtor uses as a
residence.

(2) The debtor’s interest, not to exceed six thousand dollars
(%$6,000) in value, in one or more motor vehicles.

(3) Thedebtor’sinterest, not to exceed six hundred fifty dollars
($650) in value in any particular item, in household furnishings,
household goods, wearing apparel, appliances, books, animals,
crops, or musical instruments, that are held primarily for the
personal, family, or household use of the debtor or a dependent of
the debtor.
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(4) Thedebtor’s aggregate interest, not to exceed one thousand
five hundred twenty-five dollars ($1,525) in value, in jewelry held
primarily for the personal, family, or household use of the debtor
or a dependent of the debtor.

(5) The debtor’s aggregate interest, not to exceed in value one
thousand three hundred fifty dollars ($1,350) plus any unused
amount of the exemption provided under paragraph (1), in any
property.

(6) Thedebtor’'saggregateinterest, not to exceed seven thousand
six hundred twenty-five dollars ($7,625) in vaue, in any
implements, professional books, or tools of the trade of the debtor
or the trade of a dependent of the debtor.

(7) Any unmatured lifeinsurance contract owned by the debtor,
other than a credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value
thirteen thousand six hundred seventy-five dollars ($13,675), in
any accrued dividend or interest under, or loan value of, any
unmatured lifeinsurance contract owned by the debtor under which
the insured is the debtor or an individual of whom the debtor isa
dependent.

(9) Professionally prescribed health aids for the debtor or a
dependent of the debtor.

(10) The debtor’sright to receive any of the following:

(A) A socia security benefit, unemployment compensation, or
alocal public assistance benefit.

(B) A veterans' benefit.

(C) A disahility, illness, or unemployment benefit.

(D) Alimony, support, or separate maintenance, to the extent
reasonably necessary for the support of the debtor and any
dependent of the debtor.

(E) A payment under a stock bonus, pension, profit-sharing,
annuity, or similar plan or contract on account of illness, disability,
death, age, or length of service, to the extent reasonably necessary
for the support of the debtor and any dependent of the debtor,
unless all of the following apply:

() That plan or contract was established by or under the auspices
of an insider that employed the debtor at the time the debtor’s
rights under the plan or contract arose.

(if) The payment is on account of age or length of service.
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(iii) That plan or contract does not qualify under Section 401(a),
403(a), 403(b), 408, or 408A of the Interna Revenue Code of
1986, as amended, on a basis other than a technical defect alone.

(F) Vacation credits or accrued, or unused, vacation pay, sick
leave, or family leave.

(11) The debtor’sright to receive, or property that is traceable
to, any of the following:

(A) Anaward under acrime victim’'s reparation law.

(B) A payment on account of thewrongful death of anindividual
of whom the debtor was a spouse or dependent, to the extent
reasonably necessary for the support of the debtor and any
dependent of the debtor.

(C) A payment under alife insurance contract that insured the
lifeof anindividual of whom the debtor was a spouse or dependent
on the date of that individual’s death, to the extent reasonably
necessary for the support of the debtor and any dependent of the
debtor.

(D) A payment, not to exceed twenty-five thousand five hundred
seventy-five dollars ($25,575), on account of personal bodily injury
of the debtor, the spouse of the debtor, or an individual of whom
the debtor is a dependent.

(E) A payment in compensation of loss of future earnings of
the debtor or an individual of whom the debtor is or was a spouse
or dependent, to the extent reasonably necessary for the support
of the debtor and a spouse or dependent of the debtor.

(12) (A) Except as provided in Article 5 (commencing with
Section 708.410) of Chapter 6, a cause of action arising out of or
regarding the violation of any law relating to the judgment debtor’s
employment is exempt without making a claim.

(B) Anaward of damagesfrom or a settlement arising out of or
regarding the violation of any law relating to the judgment debtor’s
employment is exempt to the extent necessary for the support of
the judgment debtor and the spouse and dependents of the judgment
debtor.

SEC3:

SEC. 2. Section 704.010 of the Code of Civil Procedure is
amended to read:

704.010. (a) Any combination of the following is exempt in
the amount of six thousand dollars ($6,000):

(1) The aggregate equity in motor vehicles.
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(2) The proceeds of an execution sale of a motor vehicle.

(3) The proceeds of insurance or other indemnification for the
loss, damage, or destruction of a motor vehicle.

(b) Proceeds exempt under subdivision (a) are exempt for a
period of 90 days after the time the proceeds are actually received
by the judgment debtor.

(c) For the purpose of determining the equity, the fair market
value of amotor vehicle shall be determined by reference to used
car price guides customarily used by Californiaautomobile dealers
unless the motor vehicleis not listed in such price guides.

(d) If the judgment debtor has only one motor vehicleand it is
sold at an execution sale, the proceeds of the execution sale are
exempt in the amount of six thousand dollars ($6,000) without
making a claim. The levying officer shall consult and may rely
upon the records of the Department of Motor Vehicles in
determining whether the judgment debtor has only one motor
vehicle. In the case covered by this subdivision, the exemption
provided by subdivision (@) is not available.

SECH-

SEC. 3. Section 704.085 is added to the Code of Civil
Procedure, to read:

704.085. The aggregate interest of a debtor who isengaged in
a business, not to exceed five thousand dollars ($5,000), in cash
or deposit accounts, accounts receivable, and inventory of the
businessis exempt.

SEC5:

SEC. 4. Section 704.111 is added to the Code of Civil
Procedure, to read:

704.111. Alimony, support, and separate maintenance, to the
extent reasonably necessary for the support of the debtor and any
dependent of the debtor, are exempt.

SEC6:

SEC. 5. Section 704.113 of the Code of Civil Procedure is
amended to read:

704.113. (a) All vacation credits or accrued, or unused,
vacation pay, sick leave, or family leaveisexempt without making
aclam.

(b) Amounts paid periodically or as a lump sum representing
vacation credits are subject to any earnings withholding order
served under Chapter 5 (commencing with Section 706.010) or
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any earnings assignment order for support as defined in Section
706.011 and are exempt to the same extent as earnings of a
judgment debtor.

SEC+

SEC. 6. Section 704.115 of the Code of Civil Procedure is
amended to read:

704.115. (a) Asusedinthissection, “private retirement plan”
means:

(1) Privateretirement plans, including, but not limited to, union
retirement plans.

(2) Profit-sharing plans designed and used for retirement
purposes.

(3) Self-employed retirement plans and individua retirement
annuities or accounts provided for in the Internal Revenue Code
of 1986, as amended, including individual retirement accounts
qualified under Section 408 or 408A of that code and accounts
that do not qualify on the basis of atechnical defect alone, to the
extent the amounts held in the plans, annuities, or accounts do not
exceed the maximum amounts exempt from federal income taxation
under that code.

(b) All amounts held, controlled, or in process of distribution
by a private retirement plan, for the payment of benefits as an
annuity, pension, retirement alowance, disability payment, or
death benefit from a private retirement plan are exempt.

() Notwithstanding subdivision (b), where an amount described
in subdivision (b) becomes payable to a person and is sought to
be applied to the satisfaction of a judgment for child, family, or
spousal support against that person:

(1) Except as provided in paragraph (2), the amount is exempt
only to the extent that the court determines under subdivision (c)
of Section 703.070.

(2) If the amount sought to be applied to the satisfaction of the
judgment is payable periodically, the amount payable is subject
to an earnings assignment order for support as defined in Section
706.011 or any other applicable enforcement procedure, but the
amount to be withheld pursuant to the assignment order or other
procedure shall not exceed the amount permitted to be withheld
on an earnings withholding order for support under Section
706.052.
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(d) After payment, the amounts described in subdivision (b)
and all contributions and interest thereon returned to any member
of aprivate retirement plan are exempt.

(e) Notwithstanding subdivisions (b) and (d), except as provided
in subdivision (f), the amounts described in paragraph (3) of
subdivision (a) are exempt only to the extent necessary to provide
for the support of the judgment debtor when the judgment debtor
retires and for the support of the spouse and dependents of the
judgment debtor, taking into account all resources that are likely
to be available for the support of the judgment debtor when the
judgment debtor retires. In determining the amount to be exempt
under this subdivision, the court shall allow the judgment debtor
such additional amount asisnecessary to pay any federal and state
income taxes payable as a result of the applying of an amount
described in paragraph (3) of subdivision (@) to the satisfaction of
the money judgment.

(f) Wherethe amounts described in paragraph (3) of subdivision
(a) are payable periodically, the amount of the periodic payment
that may be applied to the satisfaction of amoney judgment isthe
amount that may be withheld from alike amount of earnings under
Chapter 5 (commencing with Section 706.010). To the extent a
lump-sum distribution from an individual retirement account is
treated differently from a periodic distribution under this
subdivision, any lump-sum distribution from an account qualified
under Section 408A of the Internal Revenue Code shall be treated
the same as a lump-sum distribution from an account qualified
under Section 408 of the Internal Revenue Code for purposes of
determining whether any of that payment may be applied to the
satisfaction of a money judgment.

SECS:

SEC. 7. Section 704.165 is added to the Code of Civil
Procedure, to read:

704.165. (a) Except as provided in Article 5 (commencing
with Section 708.410) of Chapter 6, a cause of action arising out
of or regarding the violation of any law relating to the judgment
debtor’s employment is exempt without making a claim.

(b) Anaward of damages from or a settlement arising out of or
regarding the violation of any law relating to the judgment debtor’s
employment is exempt to the extent necessary for the support of
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the judgment debtor and the spouse and dependents of the judgment
debtor.

SECO:

SEC. 8. Section 704.720 of the Code of Civil Procedure is
amended to read:

704.720. (@) A homestead is exempt from sale under this
division to the extent provided in Section 704.800.

(b) (1) If ahomestead issold under thisdivision or isdamaged
or destroyed or is acquired for public use, the proceeds of sale or
of insurance or other indemnification for damage or destruction
of the homestead or the proceeds received as compensation for a
homestead acquired for public use are exempt in the amount of
the homestead exemption provided in Section 704.730 for aperiod
of six months after the time the proceeds are actually received by
the judgment debtor, except as provided in paragraph (2).

(2) If ahomestead exemption isapplied to other property of the
judgment debtor or the judgment debtor’s spouse during the
six-month period described in paragraph (1), the proceedsthereafter
are not exempt.

(3) Inacaseunder Title 11 of the United States Code, regardiess
of whether the sale is voluntary or involuntary, the expiration of
the six-month period described in paragraph (1) at any time after
the filing of the case shall not terminate the exempt status of the
homestead or its proceeds.

(c) If the judgment debtor and spouse of the judgment debtor
reside in separate homesteads, only the homestead of one of the
spouses is exempt and only the proceeds of the exempt homestead
are exempt.

(d) (1) If ajudgment debtor is not currently residing in the
homestead, but his or her separated or former spouse continues to
residein or exercise control over possession of the homestead, that
judgment debtor continues to be entitled to an exemption under
this article until entry of judgment or other legally enforceable
agreement dividing the community property between the judgment
debtor and the separated or former spouse, or until a later time
period as specified by court order.

(2) Nothinginthissubdivision shall entitlethe judgment debtor
to more than one exempt homestead.
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(3 Notwithstanding subdivision (d) of Section 704.710, for
purposes of thisarticle, “ spouse” may include a separated or former
spouse consistent with this subdivision.

SEC106:

SEC. 9. Section 704.730 of the Code of Civil Procedure is
amended to read:

704.730. (@) The amount of the homestead exemption is one
of the following:

(1) One hundred thousand dollars ($100,000) unless the
judgment debtor or spouse of the judgment debtor who residesin
the homestead is a person described in paragraph (2) or (3).

(2) One hundred fifty thousand dollars ($150,000) if the
judgment debtor or spouse of the judgment debtor who residesin
the homestead is at thetime of the attempted sale of the homestead
amember of afamily unit, and there is at least one member of the
family unit who owns no interest in the homestead or whose only
interest in the homestead is a community property interest with
the judgment debtor.

(3) Three hundred thousand dollars ($300,000) if the judgment
debtor or spouse of the judgment debtor who resides in the
homestead is at the time of the attempted sale of the homestead
any one of the following:

(A) A person 65 years of age or older.

(B) A person physically or mentally disabled who asaresult of
that disability is unable to engage in substantial gainful
employment. Thereisarebuttable presumption affecting the burden
of proof that a person receiving disability insurance benefit
payments under Title 1l or supplemental security income payments
under Title XVI of the federal Social Security Act satisfies the
requirements of this paragraph asto his or her inability to engage
in substantial gainful employment.

(C) A person55yearsof ageor older with agrossannual income
of not more than twenty-five thousand dollars ($25,000) or, if the
judgment debtor is married, a gross annual income, including the
gross annual income of the judgment debtor’s spouse, of not more
than thirty-five thousand dollars ($35,000) and the sale is an
involuntary sale.

(b) Notwithstanding any other provision of this section, the
combined homestead exemptions of spouses on the same judgment
shall not exceed the amount specified in paragraph (2) or (3) of
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subdivision (a), regardless of whether the spouses are jointly
obligated on thejudgment and regardless of whether the homestead
consists of community or separate property or both.
Notwithstanding any other provision of thisarticle, if both spouses
are entitled to a homestead exemption, the exemption of proceeds
of the homestead shall be apportioned between the spouses on the
basis of their proportionate interests in the homestead.

SECHL:

SEC. 10. Section 704.960 of the Code of Civil Procedure is
amended to read:

704.960. (a) (1) If adeclared homestead is voluntarily sold,
the proceeds of sale are exempt in the amount provided by Section
704.730 for aperiod of six months after the date of the sale.

(2) Inacaseunder Title 11 of the United States Code, regardless
of whether the sale is voluntary or involuntary, the expiration of
the six-month period described in paragraph (1) at any time after
the filing of such case shall not terminate the exempt status of the
homestead or its proceeds.

(b) If the proceeds of a declared homestead are invested in a
new dwelling within six months after the date of a voluntary sale
or within six months after proceeds of an execution sale or of
insurance or other indemnification for damage or destruction are
received, the new dwelling may be selected as a declared
homestead by recording a homestead declaration within the
applicable six-month period. Inthat case, the homestead declaration
shall have the same effect asif it had been recorded at the time the
prior homestead declaration was recorded.
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