AMENDED IN SENATE MAY 5, 2015

SENATE BILL No. 736

Introduced by SenatorsVidak and Block
(Coauthor: Senator Morrell)

February 27, 2015

An act to amend Sections-1#202-ang-1+7310 17310, 17630, 17635,
and 17636 of, and to add Section 17665 to, the Financial Code, relating
to escrow agents, and making an appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

SB 736, as amended, Vidak. Escrow—agents—tess-eftrust—fund
ebhigations: agents.

The Escrow Law requires the licensing of escrow agents by the
Commissioner of Business Oversight, and further requires licenseesto
participate as members of the Escrow Agents Fidelity Corporation, a
nonprofit corporation established to pay membersfor loss of trust fund
obligations, as specified. The law requires a licensed escrow agent to
maintain abond based on the previous year’s average annual trust fund
obligations, as specified.

Thishill wouldabmheﬁieﬂqeeeﬂmwsseﬂmnemaseﬂqemmrmum

declarations regarding the role of Fidelity Corporation to support and
enhance-preservatton-of-the-publie’s trust in licensed escrow agents,
and specify that Fidelity Corporation isrequired to indemnify amember
escrow agent against loss+s in accordance with the Escrow Law.—Fhis
The bill would—ase state the intent of the Legidlature for the

98



SB 736 —2—

commissioner to utilize the services of private 3rd-parties parties, with
prior escrow or escrow conservation, liquidation, or receivership
experience, who are independent of the department to perform
conservation, liquidation, and receiver functions, and would requirethe
full amount of any penalty revenue, up to $125,000 at any onetime, as
specified, to be available for use by the commissioner to compensatea
an appointed conservator, liquidator, or receiver. The bill would also
authorize the commissioner to utilize all or a portion of the bond or
other required obligations, and all or a portion of a licensee’s assets
remaining following conservation, liquidation, or receivership to
compensate an appointed conservator, liquidator, or receiver. By
making this penalty revenue and other revenue available to the
commissioner in this regard, this bill would make an appropriation.
Vote: 5. Appropriation: yes. Fiscal committee: yes.

State-mandated local program: no.

The people of the Sate of California do enact as follows:

OCO~NOUITPA,WNE
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SEC'.I'I é)N 1. Section 17310 of the Financial Codeis amended
to read:

17310. (a) Jihe—lzegrslature—ﬁﬂds—aﬂd—deetaﬁ—mat—pefsens

a—HeeHsed—eseFew—agth—lt is the mtent of the Leglslature that
Fidelity Corporation undertake its responsibilities under this

division |n a manner that supports and enhancespreservation-of
trust in licensed escrow agents.

(b) Fidelity Corporation shall indemnify a member within the
State of Californiaagainst 1oss, subject to the limitations set forth
in this chapter.

(c) Fidelity Corporation shall not beliablefor any consequential
damages sustained by a member, or by any other person, nor for
any punitive damages whatsoever.

(d) The indemnification shall be provided by any of the
following:

(1) A fund established by Fidelity Corporation pursuant to
Section 17320.

(2) A fidelity bond or insurance policy to be approved by the
commissioner.

(3) A combination of paragraphs (1) and (2) subject, however,
to the maximum coverage specified in subdivision (b) of Section
17314.

(e) Fidelity Corporation shal provide a copy to al of its
members and the commissioner of the fidelity bond or insurance
policy asitisacquired or renewed, and Fidelity Corporation shall
promptly provide a copy to any member or successor in interest,
upon request.
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SEC. 2. Section 17630 of the Financial Code is amended to
read:

17630. (a) If any facts occur-whieh that would entitle the
commissioner under Section 17621 to take possession of the
property,-busiess business, and assets of atieensee licensee, the
commissioner may appoint aconservator of alicensee and require
of him-sueh or her a bond as the commissioner deems proper. The
commissioner may also, upon the request of the board of directors
of alicensee, appoint aconservator of-sueh the licensee and require
of him-sueh or her a bond as the commissioner deems proper. The
conservator, under the direction of the commissioner, shall take
possession of the property,-busiess business, and assets of the
licensee and takesdeh the action as he or she may deem necessary
to conserve the assets of—sueh the licensee pending further
disposition of its business. The conservator shall retain-sueh the
possession until the property,-busiress business, and assets of the
licensee are returned to the licensee or until further order of the
commissioner.

(b) Whenever possible, the commissioner shall utilize the
services of one or more qualified private individuals with prior
€sCrow Or escrow conservation experience to act as conservator.

SEC. 3. Section 17635 of the Financial Code is amended to
read:

17635. (@) If at any time after taking possession of the property
and business of alicenseeit shall appear to the commissioner that
it would be futile to proceed as conservator with the conduct of
the busi ness of-sueh the person he or shemay apply to the superior
court of the county in which islocated the principal office of-sueh
the person in thisState state for an order to liquidate and wind up
the business of-said that person. Upon a full hearing of-sueh an
application, the court may make an order directing the winding up
and liquidation of the business of—sueh the person by the
commissioner, as liquidator.

(b) If the commissioner appoints a representative to act on his
or her behalf as a liquidator, the commissioner shall, whenever
possible, utilize the services of one or more qualified private
individualswith prior escrow or escrow liquidation experience to
act in this capacity.

SEC. 4. Section 17636 of the Financial Code is amended to
read:
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17636. (a) Whenever the commissioner has taken possession
of the property and business of a licensee he or she may petition
the superior court for the appointment of a receiver to liquidate
the affairs of the licensee.

(b) Whenever possible, the commissioner shall utilize the
services of one or more qualified private individuals with prior
€sCrow or escrow receivership experience to act as receiver.

SEC3:

SEC. 5. Section 17665 is added to the Financial Code, to read:

17665. (a) FheExcept asprovided in subdivision (b), the full
amount of any penalty revenue collected from persons who are
found to have violated any provision of this division shall be
availablefor use by the commissioner to compensate a conservator
appointed pursuant to Section 17630, a liquidator appointed
pursuant to Section 17635, or a receiver appointed pursuant to
Section 17636.

(b) The maximum amount of penalty revenue available for use
by the commissioner at any one time to compensate conservators,
liquidators, or receivers shall not exceed one hundred twenty-five
thousand dollars ($125,000). Any amounts above one hundred
twenty-five thousand dollars ($125,000) shall revert to the General
Fund.

() The commissioner may utilize all or a portion of the bond
or other obligations required pursuant to Section 17202, and all
or a portion of a licensee's assets remaining following
conservation, liquidation, or receivership to compensate
conservators, liquidators, or receivers.

(d) Itistheintent of the Legidaturethat the commissioner utilize
the services of private third parties with prior escrow or escrow
conservation, liquidation, or receivership experience, who are
independent of the department to perform conservation, liquidation,
and receiver functions,~when whenever possible.
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