Assembly Bill No. 729

CHAPTER 392

An act to amend Sections 44662, 44932, 44934, and 44938 of the
Education Code, relating to school employees.

[Approved by Governor August 10, 1995. Filed with
Secretary of State August 11, 1995.]

LEGISLATIVE COUNSEL'S DIGEST

AB 729, Davis. School employees: grounds for dismissal of a
permanent employee.

Under existing law, a permanent employee shall not be dismissed,
except for one or more of certain enumerated causes, including
incompetency.

This bill would eliminate incompetency as one of the enumerated
causes for dismissal of a permanent employee, and would instead
provide that a permanent employee may be terminated for
unsatisfactory performance.

The people of the State of California do enact as follows:

SECTION 1. Section 44662 of the Education Code is amended to
read:

44662. (a) The governing board of each school district shall
establish standards of expected pupil achievement at each grade
level in each area of study.

(b) The governing board of each school district shall evaluate and
assess certificated employee performance as it reasonably relates to:

(1) The progress of pupils toward the standards established
pursuant to subdivision (a).

(2) The instructional techniques and strategies used by the
employee.

(3) The employee’s adherence to curricular objectives.

(4) The establishment and maintenance of a suitable learning
environment, within the scope of the employee’s responsibilities.

(c) The governing board of each school district shall establish and
define  job responsibilities for certificated noninstructional
personnel, including, but not limited to, supervisory and
administrative personnel, whose responsibilities cannot be evaluated
appropriately under the provisions of subdivision (b), and shall
evaluate and assess the performance of those noninstructional
certificated employees as it reasonably relates to the fulfilment of
those responsibilities.
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(d) The evaluation and assessment of certificated employee
performance pursuant to this section shall not include the use of
publishers’ norms established by standardized tests.

(e) Nothing in this section shall be construed as in any way
limiting the authority of school district governing boards to develop
and adopt additional evaluation and assessment guidelines or criteria.

SEC. 2. Section 44932 of the Education Code is amended to read:

44932. (a) No permanent employee shall be dismissed except for
one or more of the following causes:

(1) Immoral or unprofessional conduct.

(2) Commission, aiding, or advocating the commission of acts of
criminal syndicalism, as prohibited by Chapter 188 of the Statutes of
1919, or in any amendment thereof.

(3) Dishonesty.

(4) Unsatisfactory performance.

(5) Evident unfitness for service.

(6) Physical or mental condition unfitting him or her to instruct
or associate with children.

(7) Persistent violation of or refusal to obey the school laws of the
state or reasonable regulations prescribed for the government of the
public schools by the State Board of Education or by the governing
board of the school district employing him or her.

(8) Conviction of a felony or of any crime involving moral
turpitude.

(9) Violation of Section 51530 or conduct specified in Section 1028
of the Government Code, added by Chapter 1418 of the Statutes of
1947.

(10) Knowing membership by the employee in the Communist
Party.

(11) Alcoholism or other drug abuse which makes the employee
unfit to instruct or associate with children.

(b) The governing board of a school district may suspend without
pay for a specific period of time on grounds of unprofessional conduct
a permanent certificated employee or, in a school district with an
average daily attendance of less than 250 pupils, a probationary
employee, pursuant to the procedures specified in Sections 44933,
44934, 44935, 44936, 44937, 44943, and 44944. This authorization shall
not apply to any school district which has adopted a collective
bargaining agreement pursuant to subdivision (b) of Section 3543.2
of the Government Code.

SEC. 3. Section 44934 of the Education Code is amended to read:

44934. Upon the filing of written charges, duly signed and verified
by the person filing them, with the governing board of the school
district, or upon a written statement of charges formulated by the
governing board, charging that there exists cause, as specified in
Section 44932 or 44933, for the dismissal or suspension of a permanent
employee of the district, the governing board may, upon majority
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vote, except as provided in this article if it deems the action
necessary, give notice to the permanent employee of its intention to
dismiss or suspend him or her at the expiration of 30 days from the
date of service of the notice, unless the employee demands a hearing
as provided in this article. Suspension proceedings may be initiated
pursuant to this section only if the governing board has not adopted
a collective bargaining agreement pursuant to subdivision (b) of
Section 3543.2 of the Government Code.

Any written statement of charges of unprofessional conduct or
unsatisfactory performance shall specify instances of behavior and
the acts or omissions constituting the charge so that the teacher will
be able to prepare his or her defense. It shall, where applicable, state
the statutes and rules which the teacher is alleged to have violated,
but it shall also set forth the facts relevant to each occasion of alleged
unprofessional conduct or unsatisfactory performance.

This section shall also apply to the suspension of probationary
employees in a school district with an average daily attendance of less
than 250 pupils which has not adopted a collective bargaining
agreement pursuant to subdivision (b) of Section 3542.2 of the
Government Code.

SEC. 4. Section 44938 of the Education Code is amended to read:

44938. (a) The governing board of any school district shall not act
upon any charges of unprofessional conduct unless at least 45
calendar days prior to the date of the filing, the board or its
authorized representative has given the employee against whom the
charge is filed, written notice of the unprofessional conduct,
specifying the nature thereof with such specific instances of behavior
and with such particularity as to furnish the employee an opportunity
to correct his or her faults and overcome the grounds for the charge.
The written notice shall include the evaluation made pursuant to
Article 11 (commencing with Section 44660) of Chapter 3, if
applicable to the employee.

(b) The governing board of any school district shall not act upon
any charges of unsatisfactory performance unless it acts in
accordance with the provisions of paragraph (1) or (2):

(1) At least 90 calendar days prior to the date of the filing, the
board or its authorized representative has given the employee
against whom the charge is filed, written notice of the unsatisfactory
performance, specifying the nature thereof with such specific
instances of behavior and with such particularity as to furnish the
employee an opportunity to correct his or her faults and overcome
the grounds for the charge. The written notice shall include the
evaluation made pursuant to Article 11 (commencing with Section
44660) of Chapter 3, if applicable to the employee.

(2) The governing board may act during the time period
composed of the last one-fourth of the schooldays it has scheduled for
purposes of computing apportionments in any fiscal year if, prior to
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the beginning of that time period, the board or its authorized

representative has given the employee against whom the charge is
filed, written notice of the unsatisfactory performance, specifying the

nature thereof with such specific instances of behavior and with such
particularity as to furnish the employee an opportunity to correct his

or her faults and overcome the grounds for the charge. The written
notice shall include the evaluation made pursuant to Article 11

(commencing with Section 44660) of Chapter 3, if applicable to the

employee.

(c) “Unsatisfactory performance” as used in this section means,
and refers only to, the unsatisfactory performance particularly
specified as a cause for dismissal in Section 44932 and does not include
any other cause for dismissal specified in Section 44932.

“Unprofessional conduct” as used in this section means, and refers
to, the unprofessional conduct particularly specified as a cause for
dismissal or suspension in Sections 44932 and 44933 and does not
include any other cause for dismissal specified in Section 44932.
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