Assembly Bill No. 2254

CHAPTER 122

An act to amend Sections 859b and 1382 of the Penal Code, relating
to criminal procedure.

[Approved by Governor July 3, 1996. Filed with
Secretary of State July 5, 1996.]

LEGISLATIVE COUNSEL'S DIGEST

AB 2254, Cunneen. Criminal procedure: reinstatement of
proceedings.

Existing law guaranteeing a criminal defendant’s right to a speedy
trial requires the court to dismiss the complaint against the defendant
if the preliminary examination is set or continued beyond 10 court
days from the time of the arraignment or plea and the defendant has
remained in custody for that time on that charge. Existing law also
requires the court to dismiss the action when a defendant is not
brought to trial in a superior court within 60 days after the finding of
the indictment or the filing of the information. Existing law further
requires all proceedings in a criminal prosecution to be suspended
while the court considers the question of the defendant's present
mental competence.

This bill would specify that these time limits also begin to run upon
the reinstatement of criminal proceedings after the defendant has
been determined to be mentally competent.

The people of the State of California do enact as follows:

SECTION 1. Section 859b of the Penal Code is amended to read:

859b. At the time the defendant appears before the magistrate for
arraignment, if the public offense is a felony to which the defendant
has not pleaded quilty in accordance with Section 859a, the
magistrate, immediately upon the appearance of counsel, or if none
appears, after waiting a reasonable time therefor as provided in
Section 859, shall set a time for the examination of the case and shall
allow not less than two days, excluding Sundays and holidays, for the
district attorney and the defendant to prepare for the examination.
The magistrate shall also issue subpoenas, duly subscribed, for
witnesses within the state, required either by the prosecution or the
defense.

Both the defendant and the people have the right to a preliminary
examination at the earliest possible time, and unless both waive that
right or good cause for a continuance is found as provided for in
Section 1050, the preliminary examination shall be held within 10
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court days of the date the defendant is arraigned or pleads,
whichever occurs later, or within 10 court days of the date criminal
proceedings are reinstated pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2.

Whenever the defendant is in custody, the magistrate shall dismiss
the complaint if the preliminary examination is set or continued
beyond 10 court days from the time of the arraignment, plea, or
reinstatement of criminal proceedings pursuant to Chapter 6
(commencing with Section 1367) of Title 10 of Part 2, and the
defendant has remained in custody for 10 or more court days solely
on that complaint, unless either of the following occur:

(@) The defendant personally waives his or her right to
preliminary examination within the 10 court days.

(b) The prosecution establishes good cause for a continuance
beyond the 10-court-day period.

For purposes of this subdivision, “good cause” includes, but is not
limited to, those cases involving allegations that a violation of one or
more of the sections specified in subdivision (a) of Section 11165.1 or
in Section 11165.6 has occurred and the prosecuting attorney
assigned to the case has another trial, preliminary hearing, or motion
to suppress in progress in that court or another court. Any
continuance under this paragraph shall be limited to a maximum of
three additional court days.

If the preliminary examination is set or continued beyond the
10-court-day period, the defendant shall be released pursuant to
Section 1318 unless:

(1) The defendant requests the setting of continuance of the
preliminary examination beyond the 10-court-day period.

(2) The defendant is charged with a capital offense in a cause
where the proof is evident and the presumption great.

(3) A witness necessary for the preliminary examination is
unavailable due to the actions of the defendant.

(4) The illness of counsel.

(5) The unexpected engagement of counsel in a jury trial.

(6) Unforeseen conflicts of interest which require appointment of
new counsel.

The magistrate shall dismiss the complaint if the preliminary
examination is set or continued more than 60 days from the date of
the arraignment, plea, or reinstatement of criminal proceedings
pursuant to Chapter 6 (commencing with Section 1367) of Title 10
of Part 2, unless the defendant personally waives his or her right to
a preliminary examination within the 60 days.

SEC. 2. Section 1382 of the Penal Code is amended to read:

1382. (a) The court, unless good cause to the contrary is shown,
shall order the action to be dismissed in the following cases:

(1) When a person has been held to answer for a public offense
and an information is not filed against that person within 15 days.
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(2) When a defendant is not brought to trial in a superior court
within 60 days after the finding of the indictment, filing of the
information, or reinstatement of criminal proceedings pursuant to
Chapter 6 (commencing with Section 1367) of Title 10 of Part 2, or,
in case the cause is to be tried again following a mistrial, an order
granting a new trial from which an appeal is not taken, or an appeal
from the superior court, within 60 days after the mistrial has been
declared, after entry of the order granting the new trial, or after the
filing of the remittitur in the trial court, or after the issuance of a writ
or order which, in effect, grants a new trial, within 60 days after notice
of the writ or order is filed in the trial court and served upon the
prosecuting attorney, or within 90 days after notice of the writ or
order is filed in the trial court and served upon the prosecuting
attorney in any case where the district attorney chooses to resubmit
the case for a preliminary examination after an appeal or the issuance
of a writ reversing a judgment of conviction upon a plea of guilty
prior to a preliminary hearing in a municipal or justice court.
However, an action shall not be dismissed under this paragraph if
either of the following circumstances exist:

(A) The defendant enters a general waiver of the 60-day trial
requirement. A general waiver of the 60-day trial requirement
entitles the superior court to set or continue a trial date without the
sanction of dismissal should the case fail to proceed on the date set
for trial. If the defendant, after proper notice to all parties, later
withdraws his or her waiver in the superior court, the defendant shall
be brought to trial within 60 days of the date of that withdrawal. If
a general time waiver is not expressly entered, subparagraph (B)
shall apply.

(B) The defendant requests or consents to the setting of a trial
date beyond the 60-day period. Whenever a case is set for trial beyond
the 60-day period by request or consent, expressed or implied, of the
defendant without a general waiver, the defendant shall be brought
to trial on the date set for trial or within 10 days thereafter.

Whenever a case is set for trial after a defendant enters either a
general waiver as to the 60-day trial requirement or requests or
consents, expressed or implied, to the setting of a trial date beyond
the 60-day period pursuant to this paragraph, the court may not grant
a motion of the defendant to vacate the date set for trial and to set
an earlier trial date unless all parties are properly noticed and the
court finds good cause for granting that motion.

(3) Regardless of when the complaint is filed, when a defendant
in a misdemeanor case in an inferior court is not brought to trial
within 30 days after he or she is arraigned or enters his or her plea,
whichever occurs later, if the defendant is in custody at the time of
arraignment or plea, whichever occurs later, or in all other cases,
within 45 days after the defendant's arraignment or entry of the plea,
whichever occurs later, or in case the cause is to be tried again
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following a mistrial, an order granting a new trial from which no
appeal is taken, or an appeal from the inferior court, within 30 days
after the mistrial has been declared, after entry of the order granting
the new trial, or after the remittitur is filed in the trial court or, if the
new trial is to be held in the superior court, within 30 days after the
judgment on appeal becomes final. However, an action shall not be
dismissed under this subdivision if either of the following
circumstances exist:

(A) The defendant enters a general waiver of the 30-day or 45-day
trial requirement. A general waiver of the 30-day or 45-day trial
requirement entitles the inferior court to set or continue a trial date
without the sanction of dismissal should the case fail to proceed on
the date set for trial. If the defendant, after proper notice to all
parties, later withdraws his or her waiver in the inferior court, the
defendant shall be brought to trial within 30 days of the date of that
withdrawal. If a general time waiver is not expressly entered,
subparagraph (B) shall apply.

(B) The defendant requests or consents to the setting of a trial
date beyond the 30-day or 45-day period. Whenever a case is set for
trial beyond the 30-day or 45-day period by request or consent,
expressed or implied, of the defendant without a general waiver, the
defendant shall be brought to trial on the date set for trial or within
10 days thereatter.

(C) It is not tried on the date set for trial because of the
defendant’s neglect or failure to appear, in which case the defendant
shall be deemed to have been arraigned within the meaning of this
subdivision on the date of his or her subsequent arraignment on a
bench warrant or his or her submission to the court.

(b) Whenever a defendant has been ordered to appear in superior
court on a case set for trial or set for a hearing prior to trial, if the
defendant fails to appear on that date and a bench warrant is issued,
the defendant shall be brought to trial within 60 days after the
defendant next appears in the superior court unless a trial date
previously had been set which is beyond that 60-day period.

(c) If the defendant is not represented by counsel, the defendant
shall not be deemed under this section to have consented to the date
for the defendant's trial unless the court has explained to the
defendant his or her rights under this section and the effect of his or
her consent.
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