Senate Bill No. 52

CHAPTER 60

An act to amend Sections 473 and 685.070 of the Code of Civil
Procedure, relating to civil procedure.

[Approved by Governor June 10, 1996. Filed with
Secretary of State June 10, 1996.]

LEGISLATIVE COUNSEL'S DIGEST

SB 52, Peace. Civil procedure.

(1) Existing law authorizes the court to allow a party to amend any
pleading or proceeding, as specified, in furtherance of justice.
Existing law authorizes the court to relieve a party or his or her legal
representative from a judgment, dismissal, order, or other
proceeding taken against him or her through his or her mistake,
inadvertence, surprise, or excusable neglect, as provided.

This bill would make organizational, clarifying, changes to these
provisions.

(2) Existing law authorizes a judgment creditor to claim certain
costs of enforcing a judgment, and specifies procedures therefor.
Existing law sets forth procedures for the service of papers by mail,
express mail, or facsimile transmission, and provides for the extension
of certain time periods depending on the method used.

This bill would expressly provide that the latter provision applies
to the former provision.

The people of the State of California do enact as follows:

SECTION 1. Section 473 of the Code of Civil Procedure is
amended to read:

473. (a) (1) The court may, in furtherance of justice, and on any
terms as may be proper, allow a party to amend any pleading or
proceeding by adding or striking out the name of any party, or by
correcting a mistake in the name of a party, or a mistake in any other
respect; and may, upon like terms, enlarge the time for answer or
demurrer. The court may likewise, in its discretion, after notice to the
adverse party, allow, upon any terms as may be just, an amendment
to any pleading or proceeding in other particulars; and may upon like
terms allow an answer to be made after the time limited by this code.

(2) When it appears to the satisfaction of the court that the
amendment renders it necessary, the court may postpone the trial,
and may, when the postponement will by the amendment be
rendered necessary, require, as a condition to the amendment, the
payment to the adverse party of any costs as may be just.
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(b) The court may, upon any terms as may be just, relieve a party
or his or her legal representative from a judgment, dismissal, order,
or other proceeding taken against him or her through his or her
mistake, inadvertence, surprise, or excusable neglect. Application for
this relief shall be accompanied by a copy of the answer or other
pleading proposed to be filed therein, otherwise the application shall
not be granted, and shall be made within a reasonable time, in no case
exceeding six months, after the judgment, dismissal, order, or
proceeding was taken. However, in the case of a judgment, dismissal,
order, or other proceeding determining the ownership or right to
possession of real or personal property, without extending the
six-month period, when a notice in writing is personally served within
the State of California both upon the party against whom the
judgment, dismissal, order, or other proceeding has been taken, and
upon his or her attorney of record, if any, notifying that party and his
or her attorney of record, if any, that the order, judgment, dismissal,
or other proceeding was taken against him or her and that any rights
the party has to apply for relief under the provisions of Section 473
of the Code of Civil Procedure shall expire 90 days after service of the
notice, then the application shall be made within 90 days after service
of the notice upon the defaulting party or his or her attorney of
record, if any, whichever service shall be later. No affidavit or
declaration of merits shall be required of the moving party.
Notwithstanding any other requirements of this section, the court
shall, whenever an application for relief is made no more than six
months after entry of judgment, is in proper form, and is
accompanied by an attorney’'s sworn affidavit attesting to his or her
mistake, inadvertence, surprise, or neglect, vacate any (1) resulting
default entered by the clerk against his or her client, and which will
result in entry of a default judgment, or (2) resulting default
judgment or dismissal entered against his or her client, unless the
court finds that the default or dismissal was not in fact caused by the
attorney’s mistake, inadvertence, surprise, or neglect. The court
shall, whenever relief is granted based on an attorney’s affidavit of
fault, direct the attorney to pay reasonable compensatory legal fees
and costs to opposing counsel or parties. However, this section shall
not lengthen the time within which an action shall be brought to trial
pursuant to Section 583.310.

(c) (1) Whenever the court grants relief from a default, default
judgment, or dismissal based on any of the provisions of this section,
the court may do any of the following:

(A) Impose a penalty of no greater than one thousand dollars
($1,000) upon an offending attorney or party.

(B) Direct that an offending attorney pay an amount no greater
than one thousand dollars ($1,000) to the State Bar Client Security
Fund.

(C) Grant other relief as is appropriate.
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(2) However, where the court grants relief from a default or
default judgment pursuant to this section based upon the affidavit of
the defaulting party’s attorney attesting to the attorney’s mistake,
inadvertence, surprise, or neglect, the relief shall not be made
conditional upon the attorney’s payment of compensatory legal fees
or costs or monetary penalties imposed by the court or upon
compliance with other sanctions ordered by the court.

(d) The court may, upon motion of the injured party, or its own
motion, correct clerical mistakes in its judgment or orders as entered,
so as to conform to the judgment or order directed, and may, on
motion of either party after notice to the other party, set aside any
void judgment or order.

SEC. 2. Section 685.070 of the Code of Civil Procedure is
amended to read:

685.070. (a) The judgment creditor may claim under this section
the following costs of enforcing a judgment:

(1) Statutory fees for preparing and issuing, and recording and
indexing, an abstract of judgment or a certified copy of a judgment.

(2) Statutory fees for filing a notice of judgment lien on personal
property.

(3) Statutory fees for issuing a writ for the enforcement of the
judgment to the extent that the fees are not satisfied pursuant to
Section 685.050.

(4) Statutory costs of the levying officer for performing the duties
under a writ to the extent that the costs are not satisfied pursuant to
Section 685.050 and the statutory fee of the levying officer for
performing the duties under the Wage Garnishment Law to the
extent that the fee has not been satisfied pursuant to the wage
garnishment.

(5) Costs incurred in connection with any proceeding under
Chapter 6 (commencing with Section 708.010) of Division 2 that have
been approved as to amount, reasonableness, and necessity by the
judge or referee conducting the proceeding.

(6) Attorney’s fees, if allowed by Section 685.040.

(b) Before the judgment is fully satisfied but not later than two
years after the costs have been incurred, the judgment creditor
claiming costs under this section shall file a memorandum of costs
with the court clerk and serve a copy on the judgment debtor.
Service shall be made personally or by mail. The memorandum of
costs shall be executed under oath by a person who has knowledge
of the facts and shall state that to the person’s best knowledge and
belief the costs are correct, are reasonable and necessary, and have
not been satisfied.

(c) Within 10 days after the memorandum of costs is served on the
judgment debtor, the judgment debtor may apply to the court on
noticed motion to have the costs taxed by the court. The notice of
motion shall be served on the judgment creditor. Service shall be
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made personally or by mail. The court shall make an order allowing
or disallowing the <costs to the extent justified under the
circumstances of the case.

(d) If no motion to tax costs is made within the time provided in
subdivision (c), the costs claimed in the memorandum are allowed.

(e) If a memorandum of costs for the costs specified in subdivision
(a) is filed at the same time as an application for a writ of execution,
these statutory costs not already allowed by the court in an amount
not to exceed one hundred dollars ($100) in the aggregate may be
included in the amount specified in the writ of execution, subject to
subsequent disallowance as ordered by the court pursuant to a
motion to tax if filed by the debtor. The memorandum of costs shall
contain the following statement: “The fees sought under this
memorandum may be disallowed by a court upon a motion to tax filed
by the debtor notwithstanding the fees having been included in the
writ of execution.” The inclusion of the above costs in the writ of
execution or the pendency of the motion to tax on these costs shall
not be cause for the clerk of the court to delay issuing the writ of
execution or for the levying officer to delay enforcing the writ of
execution.

() Section 1013, extending the time within which a right may be
exercised or an act may be done, applies to this section.
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