Senate Bill No. 1638

CHAPTER 839

An act to amend Section 2934a of, and to add Section 2941.9 to, the
Civil Code, relating to trust deeds.

[Approved by Governor September 22, 1996. Filed
with Secretary of State September 24, 1996.]

LEGISLATIVE COUNSEL'S DIGEST

SB 1638, Johnson. Deeds of trust: trustee substitution.

Existing law sets forth the procedures for the substitution of
trustees under a deed of trust upon real property or an estate for years
therein.

This bill would, as an alternative procedure, set forth the
procedures for the substitution of trustees under a deed of trust upon
real property or an estate for years, given to secure an obligation to
pay money, by the beneficiary or beneficiaries under the trust deed
who hold more than 50% of the record beneficial interest of a series
of notes secured by the same real property or of undivided interests
in a note secured by real property equivalent to a series transaction.
The bill would also establish a process through which all of the
beneficiaries under a trust deed can agree to be governed by
beneficiaries holding more than 50% of the record beneficial interest
of a series of notes in real property or interests in a note equivalent
to a series transaction, as specified. In order to substitute trustees or
agree to be governed by the majority interest holders, all parties to
the transaction would be required to sign and record a document
containing specified information.

The people of the State of California do enact as follows:

SECTION 1. Section 2934a of the Civil Code, as amended by
Section 1.5 of Chapter 754 of the Statutes of 1993, is amended to read:

2934a. (a) (1) The trustee wunder a trust deed upon real
property or an estate for years therein given to secure an obligation
to pay money and conferring no other duties upon the trustee than
those which are incidental to the exercise of the power of sale therein
conferred, may be substituted by the recording in the county in
which the property is located of a substitution executed and
acknowledged by: (A) all of the beneficiaries under the trust deed,
or their successors in interest, and the substitution shall be effective
notwithstanding any contrary provision in any trust deed executed
on or after January 1, 1968; or (B) the holders of more than 50 percent
of the record beneficial interest of a series of notes secured by the
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same real property or of undivided interests in a note secured by real
property equivalent to a series transaction, exclusive of any notes or
interests of a licensed real estate broker that is the issuer or servicer
of the notes or interests or of any affiliate of that licensed real estate
broker.

(2) A substitution executed pursuant to subparagraph (B) of
paragraph (1) is not effective unless all the parties signing the
substitution sign, under penalty of perjury, a separate written
document stating the following:

(A) The substitution has been signed pursuant to subparagraph
(B) of paragraph (1).

(B) None of the undersigned is a licensed real estate broker or an
affiliate of the broker that is the issuer or servicer of the obligation
secured by the deed of trust.

(C) The undersigned together hold more than 50 percent of the
record beneficial interest of a series of notes secured by the same real
property or of undivided interests in a note secured by real property
equivalent to a series transaction.

(D) Notice of the substitution was sent by certified mail, postage
prepaid, with return receipt requested to each holder of an interest
in the obligation secured by the deed of trust who has not joined in
the execution of the substitution or the separate document.

The separate document shall be attached to the substitution and be
recorded in the office of the county recorder of each county in which
the real property described in the deed of trust is located. Once the
document required by this paragraph is recorded, it shall constitute
conclusive evidence of compliance with the requirements of this
paragraph in favor of substituted trustees acting pursuant to this
section, subsequent assignees of the obligation secured by the deed
of trust, and subsequent bona fide purchasers or encumbrancers for
value of the real property described therein.

(3) For purposes of this section, “affiliate of the licensed real estate
broker” includes any person as defined in Section 25013 of the
Corporations Code that is controlled by, or is under common control
with, or who controls, a licensed real estate broker. “Control” means
the possession, direct or indirect, of the power to direct or cause the
direction of management and policies.

(4) The substitution shall contain the date of recordation of the
trust deed, the name of the trustor, the book and page or instrument
number where the trust deed is recorded, and the name of the new
trustee. From the time the substitution is filed for record, the new
trustee shall succeed to all the powers, duties, authority, and title
granted and delegated to the trustee named in the deed of trust. A
substitution may be accomplished, with respect to multiple deeds of
trust which are recorded in the same county in which the substitution
is being recorded and which all have the same trustee and beneficiary
or beneficiaries, by recording a single document, complying with the
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requirements of this section, substituting trustees for all those deeds
of trust.

(b) If the substitution is effected after a notice of default has been
recorded but prior to the recording of the notice of sale, the
beneficiary or beneficiaries shall cause a copy of the substitution to
be mailed, prior to the recording thereof, in the manner provided in
Section 2924b, to the trustee then of record and to all persons to
whom a copy of the notice of default would be required to be mailed
by the provisions of Section 2924b. An affidavit shall be attached to
the substitution that notice has been given to those persons and in the
manner required by this subdivision.

(c) Notwithstanding any provision of this section or any provision
in any deed of trust, unless a new notice of sale containing the name,
street address, and telephone number of the substituted trustee is
given pursuant to Section 2924f, any sale conducted by the
substituted trustee shall be void.

(d) This section shall remain in effect only until January 1, 1998,
and shall have no force or effect after that date, unless a later enacted
statute, which is enacted before January 1, 1998, deletes or extends
that date.

SEC. 2. Section 2934a of the Civil Code, as added by Section 2.5
of Chapter 754 of the Statutes of 1993, is amended to read:

2934a. (a) (1) The trustee under a trust deed upon real
property or an estate for years therein given to secure an obligation
to pay money and conferring no other duties upon the trustee than
those which are incidental to the exercise of the power of sale therein
conferred, may be substituted by the recording in the county in
which the property is located of a substitution executed and
acknowledged by: (A) all of the beneficiaries under the trust deed,
or their successors in interest, and the substitution shall be effective
notwithstanding any contrary provision in any trust deed executed
on or after January 1, 1968; or (B) the holders of more than 50 percent
of the record beneficial interest of a series of notes secured by the
same real property or of undivided interests in a note secured by real
property equivalent to a series transaction, exclusive of any notes or
interests of a licensed real estate broker that is the issuer or servicer
of the notes or interests or of any affiliate of that licensed real estate
broker.

(2) A substitution executed pursuant to subparagraph (B) of
paragraph (1) is not effective unless all the parties signing the
substitution sign, under penalty of perjury, a separate written
document stating the following:

(A) The substitution has been signed pursuant to subparagraph
(B) of paragraph (1).

(B) None of the undersigned is a licensed real estate broker or an
affiliate of the broker that is the issuer or servicer of the obligation
secured by the deed of trust.
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(C) The undersigned together hold more than 50 percent of the
record beneficial interest of a series of notes secured by the same real
property or of undivided interests in a note secured by real property
equivalent to a series transaction.

(D) Notice of the substitution was sent by certified mail, postage
prepaid, with return receipt requested to each holder of an interest
in the obligation secured by the deed of trust who has not joined in
the execution of the substitution or the separate document.

The separate document shall be attached to the substitution and be
recorded in the office of the county recorder of each county in which
the real property described in the deed of trust is located. Once the
document required by this paragraph is recorded, it shall constitute
conclusive evidence of compliance with the requirements of this
paragraph in favor of substituted trustees acting pursuant to this
section, subsequent assignees of the obligation secured by the deed
of trust and subsequent bona fide purchasers or encumbrancers for
value of the real property described therein.

(3) For purposes of this section, “affiliate of the licensed real estate
broker” includes any person as defined in Section 25013 of the
Corporations Code that is controlled by, or is under common control
with, or who controls, a licensed real estate broker. “Control” means
the possession, direct or indirect, of the power to direct or cause the
direction of management and policies.

(4) The substitution shall contain the date of recordation of the
trust deed, the name of the trustor, the book and page or instrument
number where the trust deed is recorded, and the name of the new
trustee. From the time the substitution is filed for record, the new
trustee shall succeed to all the powers, duties, authority, and title
granted and delegated to the trustee named in the deed of trust. A
substitution may be accomplished, with respect to multiple deeds of
trust which are recorded in the same county in which the substitution
is being recorded and which all have the same trustee and beneficiary
or beneficiaries, by recording a single document, complying with the
requirements of this section, substituting trustees for all those deeds
of trust.

(b) If the substitution is effected after a notice of default has been
recorded but prior to the recording of the notice of sale, the
beneficiary or beneficiaries shall cause a copy of the substitution to
be mailed, prior to the recording thereof, in the manner provided in
Section 2924b, to the trustee then of record and to all persons to
whom a copy of the notice of default would be required to be mailed
by the provisions of Section 2924b. An affidavit shall be attached to
the substitution that notice has been given to those persons and in the
manner required by this subdivision.

(c) Notwithstanding any provision of this section or any provision
in any deed of trust, unless a new notice of sale containing the name,
street address, and telephone number of the substituted trustee is
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given pursuant to Section 2924f any sale conducted by the
substituted trustee shall be void.

(d) This section shall become operative on January 1, 1998.

SEC. 3. Section 2941.9 is added to the Civil Code, to read:

2941.9. (a) The purpose of this section is to establish a process
through which all of the beneficiaries under a trust deed may agree
to be governed by beneficiaries holding more than 50 percent of the
record beneficial interest of a series of notes secured by the same real
property or of undivided interests in a note secured by real property
equivalent to a series transaction, exclusive of any notes or interests
of a licensed real estate broker that is the issuer or servicer of the
notes or interests or any affiliate of that licensed real estate broker.

(b) All holders of notes secured by the same real property or a
series of undivided interests in notes secured by real property
equivalent to a series transaction may agree in writing to be governed
by the desires of the holders of more than 50 percent of the record
beneficial interest of those notes or interests, exclusive of any notes
or interests of a licensed real estate broker that is the issuer or servicer
of the notes or interests of any affiliate of the licensed real estate
broker, with respect to actions to be taken on behalf of all holders in
the event of default or foreclosure for matters that require direction
or approval of the holders, including designation of the broker,
servicing agent, or other person acting on their behalf, and the sale,
encumbrance, or lease of real property owned by the holders
resulting from foreclosure or receipt of a deed in lieu of foreclosure.

(c) A description of the agreement authorized in subdivision (b)
of this section shall be disclosed pursuant to Section 10232.5 of the
Business and Professions Code and shall be included in a recorded
document such as the deed of trust or the assignment of interests.

(d) Any action taken pursuant to the authority granted in this
section is not effective unless all the parties agreeing to the action
sign, under penalty of perjury, a separate written document entitled
“Majority Action Affidavit” stating the following:

(1) The action has been authorized pursuant to this section.

(2) None of the undersigned is a licensed real estate broker or an
affiliate of the broker that is the issuer or servicer of the obligation
secured by the deed of trust.

(3) The undersigned together hold more than 50 percent of the
record beneficial interest of a series of notes secured by the same real
property or of undivided interests in a note secured by real property
equivalent to a series transaction.

(4) Notice of the action was sent by certified mail, postage
prepaid, with return receipt requested, to each holder of an interest
in the obligation secured by the deed of trust who has not joined in
the execution of the substitution or this document.

This document shall be recorded in the office of the county
recorder of each county in which the real property described in the

94



Ch. 839 —6—

deed of trust is located. Once the document in this subdivision is
recorded, it shall constitute conclusive evidence of compliance with
the requirements of this subdivision in favor of trustees acting
pursuant to this section, substituted trustees acting pursuant to
Section 2934a, subsequent assignees of the obligation secured by the
deed of trust, and subsequent bona fide purchasers or
encumbrancers for value of the real property described therein.

(e) For purposes of this section, “affiliate of the licensed real estate
broker” includes any person as defined in Section 25013 of the
Corporations Code who is controlled by, or is under common control
with, or who controls, a licensed real estate broker. “Control” means
the possession, direct or indirect, of the power to direct or cause the
direction of management and policies.
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