AMENDED IN ASSEMBLY JULY 10, 1997
AMENDED IN SENATE MAY 23, 1997
AMENDED IN SENATE MAY 15, 1997

AMENDED IN SENATE APRIL 28, 1997
AMENDED IN SENATE APRIL 9, 1997

SENATE BILL No. 977

Introduced by Senator Peace
(Coauthor: Assembly Member Figueroa)

February 27, 1997

therefor— An act to add Sect|ons 13445 and 1344.6 to the
Health and Safety Code, relating to health care service plans.

LEGISLATIVE COUNSEL'S DIGEST

SB 977, as amended, Peace. Health care service plans: the
practice—of—medicine—malpracticehealth care treatment
decisions: liability

Existing law, the Knox-Keene Health Care Service Plan Act
of 1975, provides for licensure and regulation of health care
service plans and specialized health care service plans by the
Commissioner of Corporations. Willful violation of those
provisions is a crime.
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This bill would provide that a health care service plan has
the duty to exercise ordinary care when making health care
treatment decisions, as defined, and is liable for damages for
harm to an enrollee proximately caused by its failure to
exercise ordinary care.

The bill would also provide that a health care service plan
is liable for damages for harm to an enrollee proximately
caused by the health care treatment decisions made by
employers, agents, ostensible agents, or certain
representatives of the health care service plan.

The bill would set forth a defense against an action asserted
against a health care service plan.

The bill would prohibit a person from maintaining a cause
of action against a health care service plan unless the affected
enrollee or representative of the affected enrollee has
exhausted a prescribed appeals process, except under certain
circumstances.

By changing the definition of a crime, this bill would impose
a state-mandated local program.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason.

Vote: majority. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:
that

1  SECHON-LI—TFhetlegislaturefindsand-declares
2 SECTION 1. Section 1344.5 is added to the Health and
3 Safety Code, to read:
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1344.5. (a) For services rendered on or after January
1, 1998, a health care service plan shall be directly
accountable to patients to ensure that physicians, not the
health care service plan, are in charge of patient care.
This section does not abrogate or limit any other theory
of liability otherwise available at law.

(b) A health care service plan has the duty to exercise
ordinary care when making health care treatment
decisions and is liable for damages for harm to an enrollee
proximately caused by its failure to exercise ordinary
care.

(c) A health care service plan is also liable for damages
for harm to an enrollee proximately caused by the health
care treatment decisions made by any of the following:

(1) Employees of the health care service plan.

(2) Agents of the health care service plan.

(3) Ostensible agents of the health care service plan.

(4) Representatives who are acting on behalf of the
health care service plan and over whom the plan has the
right to exercise influence or control, or has actually
exercised influence or control, that results in the failure
to exercise ordinary care.

(d) For purposes of this section, a “health care
treatment decision” means a determination made when
a health care service plan arranges for medical services or
a decision by the health care service plan that affects the
quality of the diagnosis, care, or treatment provided to
enrollees of the plan.

(e) It shall be a defense to any action asserted against
a health care service plan if both of the following apply:

(1) Neither the health care service plan, nor any
employee, agent, ostensible agent, or representative for
whose conduct the health care service plan is liable under
subdivision (b), controlled, influenced, delayed, or
participated in the health care treatment decision.

(2) The health care service plan did not deny or delay
payment for any treatment prescribed or recommended
by a provider to the enrollee.

() The standards set forth in subdivisions (a) and (b)
create no obligation on the part of the health care service
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—5— SB 977

plan to provide to an enrollee treatment that is not
covered by the health care service plan.

(g) This section shall not create any liability on the
part of an employer or an employer group purchasing
organization that purchases coverage or assumes risk on
behalf of its employees.

SEC. 2. Section 1344.6 is added to the Health and
Safety Code, to read:

1344.6. (a) A person may not maintain a cause of
action under this chapter against a health care service
plan that offers a grievance process unless the affected
enrollee or representative of the affected enrollee has
exhausted the appeals process offered by the health care
service plan pursuant to Section 1368.

(b) An enrollee is not required to comply with
subdivision (a) and no abatement or other order for
failure to comply shall be imposed if the enrollee has filed
a pleading alleging in substance both of the following:

(1) Harm to the enrollee has already occurred because
of the conduct of the health care service plan or because
of an act or omission of an employee, agent, ostensible
agent, or representative of the health care service plan
for whose conduct the plan is liable, or the requirement
of exhausting the process for appeal and review places the
health of the enrollee in serious jeopardy.

(2) The review would not be beneficial to the enrollee,
unless the court, upon motion by a defendant carrier,
organization, or entity finds after hearing that the
pleading was not made in good faith, in which case the
court may order the parties to submit to an independent
review or mediation or other nonbinding alternative
dispute resolution and may abate the action for a period
of not to exceed 30 days. The order of the court shall be
the sole remedy available to a party complaining of an
enrollee’s failure to comply with subdivision (a).



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

AP OWWWWW
O OWow~NO Ul

94



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

AP OWWWWW
O OWow~NO Ul

94



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

WWwww
O 00 ~NO Ol

94



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

AP OWWWWW
O OWow~NO Ul



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWwww
A WNPEF

wWww
~N o 01

SEC7—

SEC. 3. No reimbursement is required by this act
pursuant to Section 6 of Article XllIB of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
X1l B of the California Constitution.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act
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1 shall become operative on the same date that the act
2 takes effect pursuant to the California Constitution.
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